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Foreword by His Eminence, Professor
Dr ‘Abd Allah b. ‘Abd al-Muhsin al-Turki

Secretary General of the Muslim World League, Mecca;
Member of the Council of Senior Scholars in the Kingdom of Saudi Arabia

All praise is due to Allah, Lord of all that exists, and may Allah’s
peace and blessings be on our Prophet, Muhammad, his family and
companions.

This book, entitled Entering the Protection of Non-Muslims and
its Ramifications According to Islamic Law, is among the books that
explain the figh of dealings and interactions between Muslims and
other communities in light of contemporary circumstances. The
need for this figh has increased since more Muslims have moved to
non-Muslim countries to reside there, which entails them living and
mixing with non-Muslims and sharing with them various aspects of
life, and requires understanding and insight.

The reality is that a segment of Muslims currently residing in
non-Muslim lands are ignorant of the laws of the sharia and pay
little attention to upholding them when dealing with one-another
and those whom they are living among.

Our figh heritage concerning the co-existence of Muslims and
non-Muslims is detailed extensively about a contrasting condition,
namely, when non-Muslims reside among Muslims [in Muslim
lands], either temporarily or permanently, as individuals or groups,
according to the laws that regulate such aspects. This (condition)
demands various practical details, based on which, the conditions,
rights, and obligations that pertain to acts of worship, dealings,
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mannerisms, and morals are elucidated.

This type of figh appeared in classic works under the heading
of al-siyar, i.e. biographies of the caliphs, commanders, and judges
pertaining to their political and legal methods in dealing with non-
Muslims, the necessary justice and kindness shown to them and
preventing them from harming the Muslim community and vice
versa, so as to demonstrate the fairness and tolerance of Islam.

In accordance with the laws pertaining to non-Muslim minorities
living in an Islamic State, numerous communities that belonged to
various religions lived under the protection of Muslims in peace,
safety and with their rights protected whether the Islamic states were
powerful or weak. [Non-Muslim minorities] were not forced to
abandon their religion or convert to Islam; they were not wronged
in any way with regards to their women, children, wealth, places of
worship, or business transactions, as long as they upheld what they
contracted with the Muslims, did not commit betrayal or help their
enemies against them.

Muslims referred to those who lived among them who followed
other religions as Ahl al-Dhimmah, to emphasize their right on
Muslims and that they are under the protection and responsibility
of the Muslims. This is contrary to how this system was referred to
in foreign dictionaries and encyclopaedias, which described it as one
of submission and subservience.

The tolerance with which Islam treated dhimmis and those who
were granted safe residence, allowed multitudes of them to excel
in numerous fields of knowledge such as science, pharmaceutics,
astronomy, geography, mathematics, engineering, literature and
translation; they played a role in the scientific and technological
advances which Islamic civilisation achieved during its most

prospcrous times.
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Today, the situation has reversed as multitudes of Muslims
have established themselves in non-Muslim lands and settled
there permanently, or temporarily, for the purpose of education,
commerce, diplomacy, etc. Therefore, the situation demands that
such Muslims seek knowledge in their new circumstances so that
they can preserve their [Islamic] identity from being corrupted,
keep their religion from being lost, establish the religion among
themselves, teach it to their children and treat others well in light of
the laws and manners that the sharia calls to because their manners
and dealings present a good image of Islam and its culture and
civilisation. Numerous non-Muslim groups don’t take it upon
themselves to learn about Islam, or are unable to do so, except
through the mannerisms they witness from members of the Muslim
communities [that live among them]. As such, if the behaviour of
Muslims is not disciplined by what Islam teaches with respect to
laws, characteristics and manners, then, undoubtedly, it will create a
negative perception of this religion and in turn, malicious people in
the media may portray a negative image about it.

It is hoped that this book, which I have examined in part, will
clarify the main aspects of the Islamiclaws that Muslim communities
and minorities need pertaining to their relationship with the
countries they reside in. In addition, this [knowledge] will correct
wrong actions [committed by some Muslims] which have occurred
due to shortcomings in understanding and implementing these
rulings in light of current circumstances.

This book is invaluable in its contents, language, jurisprudence,
and topics, all of which demonstrate the aptitude of the author
and his concern for calling [to Islam] and the laws that pertain to it
among Muslim communities living in Europe.

I ask Allah to bring about benefit from this book, and to grant
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the author what is comparable to the best part of the effort and the
advice he gave here to his Muslim brethren and others. I invoke
Allah to grant everyone success in doing that which He likes and is

pleased with.

‘Abd Allah b. ‘Abd al-Mubhsin al-Turki
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Foreword by His Imminence,
Shaykh Ahmad al-Murabit al-Shinqiti
Grand Muffti of the Islamic Republic of Mauritania

In the name of Allah, the Most Gracious, the Most Merciful.

All thanks are due to Allah, and may the blessings and mercy
of Allah be on the Messenger of Allih, and on his Family and
Companions and those who follow his guidance.

I have reviewed the book titled, Entering the Protection of Non-
Mouslims and its Ramifications According ro Islamic Law, after I was
told about it and received a copy of it as a gift from its author, our
brother and beloved in Allah’ sake, Shaykh Abd al-Haqq Turkmani.

Due to other obligations, I am unable to write a lengthier
introduction and commendation for this book that is worthy of its
author.

In its place, I have penned the following verses to serve as its

recommendation:
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Foreword by the Noble Shaykh,
Dr ‘Abd Allah Shakir al-Junaidi

General President of Jama ‘ah Ansar al-Sunnah al-Muhammadiyyah, Egypt

In the name of Allih, the most gracious, the most merciful.

Allthanksare due to Allah, who sent His Messenger [Muhammad
#] with guidance and the true religion to make it apparent above
all religions although disbelievers may dislike it. May the peace and
blessings be upon the one [Muhammad #] who was sent by his
Lord with the truth, as a giver of glad tidings and a warner; and also
on his family and companions.

The religion of the Prophet [Muhammad #] is the religion
that Allah is pleased with for His slaves (creation), and by it, Allah
concluded the divine messages. Allih commands us to follow His
religion. He also stated in His Book [the Quran] that He will not
accept any religion other than it.

This religion was embraced by people whom Allah granted
victory, and they called to Islam by their [righteous] actions,
conduct, and mannerisms. A multitude entered the Islamic religion
through the efforts of the conquerors and nobleness and good
manners of the Muslim warriors. In the early Islamic era, the world
bore witness to the Islamic Nation and its high standard of character,
kind dealings with other peoples, respecting rights and obligations
and its refraining from oppression and transgression. Non-Muslims
resided in the lands of Islam having their wealth and lives protected.

The fuqaha, or jurists of Islamic law, agree to the legitimacy
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of offering non-Muslims protection to enter the Muslim lands
according to need. In our time, things have changed. A large number
of Muslims have migrated to non-Islamic countries to reside for
their respective reasons. There is no problem regarding this, as long
as there is a benefit for Muslims in doing so in accordance with the
details mentioned in books of figh. For instance, al-Siddiq [Aba
Bakr] entered into the protection of Ibn al-Daghinah, who was the
leader of his people [the tribe of al-Qarah].

This research that is between your hands, dear reader, written by
our brother, the researcher and Shaykh: Abd al-Haqq Turkmani,
may Allah preserve him, discusses the matter of Muslims entering
and residing in non-Muslim lands. In this book, [the author,] may
Allah grant him success, has explained the implications of Muslims
entering under the protection of non-Muslims and derived evidence
for it from the Glorious Quran and what has been proven to be
authentic from the Sunnah of the trustworthy Prophet #. Therefore,
his research is in agreement with proofs from the sharia and carries
benefit regarding this subject in the current era, due to its relevance.

I wish to point out a few important issues found in this research
which [Muslims] living in other than Muslim lands must know:

i) The prohibition of betraying or deceiving non-Muslims with
regards to their lives, wealth, or honour; [such non-Muslims] truly
own their wealth, and therefore, it is not permissible for Muslims to
take their wealth, except in a manner allowed by the sharia. Based
on this principle, merely being non-Muslims does not make their
wealth lawful for Muslims to take. The proofs for this stance are
found in abundance. The polytheists used to leave their trusts with
the Prophet # and it never happened that he betrayed or cheated
them, even on account of their stern enmity towards him.

ii) Furthermore, it is allowed to deal with [such non-Muslims]
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in all types of dealings that are permissible [in the sharia], such as
buying, selling, gifting, and loaning.

iif) I should also point out that Muslims who are currently
residing in the lands of non-Muslims are obligated to establish their
servitude to the Lord of all that exists as He commanded them in
His Book (the Quran) and through the words of His Messenger
#. Servitude to Allah always accompanies Muslims everywhere
and in every time for as long as they have the ability to uphold (and
implement) what Allah ordained on them.

This book also includes many knowledge-based benefits and figh
statements from our scholars, may Allih have mercy on them all.
The author ascribed these statements to those who issued them,
and duly referenced such statements, thereby, making this book
thorough and scientific.

I invoke Allah to grant the author success and correctness. May
the peace and blessing of Allah be upon our Prophet, Muhammad,
and on his family and companions.

‘Abd Allah Shakir al-Junaidi
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PART ONE

Introduction

In the name of Allah, the Most Gracious, the most Merciful

All praise is due to Allah, the Lord of the worlds, and I bear witness
that there is no deity worthy of worship except Allah, who has
no partners; the Lord of the first and the last creations. I also bear
witness that Muhammad #% is Allah’s servant and messenger, sent as
a mercy to the worlds; may the blessings and mercy of Allih be on
him, and on his family and companions.

Indeed, Allah sent Muhammad # with the true religion and
ordained, with His wisdom and mercy, that He would seal the
Prophets and Messengers by sending Muhammad #; He took it
upon Himself to preserve His Book, the Quran, which He revealed
to Prophet Muhammad # and complete through his sharia, which
includes laws which He revealed to previous nations. Therefore, the
Islamic sharia verifies the laws of previous nations, prevails over and
above them, and suits every time and place; it is for humankind as a
whole, as long as there is life on this earth.

A partof the perfection of the Islamic sharia is thatit encompasses
every aspect that entails correct guidance, uprightness, success, and
happiness for humankind in this worldly life, as well as success and
salvation in the afterlife. The Islamic sharia contains the correct
doctrines with respect to Allah , His names and attributes, what He
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has commanded His creation regarding worshipping and obeying
Him, and all that He forbade them, from associating others with
Him, oppression, committing major sins, and other matters which
He has forbidden. It further guides towards a virtuous character,
exalted manners and good conduct, all of which will bring about the
uprightness of both individuals and society as a whole.

Therefore, the Islamic sharia encompasses everything which
rectifies the relationship between the slave and his Lord, as well as
others. The first, and most superior of all of this, is singling out Allah
in worship; that nothing is taken besides Him as an equal or rival and
that nothing and no one is associated with Him in worship. This is
the right of Allah on His creation. If people fulfil this right, then
the first of what Allih commands them to do after that, and which
He will ask them about, is the rights of other slaves (humankind).
This is why Allah forbade us, the creation, from oppressing and
transgressing His laws.

This, also, is the command of Allih to all people:

Bld) L B o 1,88 Y }@p@;g}ujﬁf@wjﬁ%

G Bl 15 Y H’U) FE’B}JS TR ré:ﬂ;\ 1255 Y

rﬁ:\.@jfé——b L;é—\.\Y\«.u\’“’ GJ\ULJ:J\\)JS.EEY)Q.EJ 5 G jeB

”s&;yw\@@u&\rga\du\jj;awjou;méum

55.@\3 RIHI VR Vp ek e Y Ll S 15310

&5 0 5,858 rbu réﬂ@) ¢5=3> ‘ﬁ)‘ Al sy 5515 5K 55

r&h Mol o8 iy G5 BN 1B Y :"uw&wm

(o el i

Say (O Muhammad): “Come, I will recite whatyour Lord has prohibited

you from: join not anything in worship with Him; be good and dutiful

to your parents; kill not your children because of poverty.” We provide
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sustenance for you and for them; “Come not near to shameful sins
whether committed openly or secretly; and kill not anyone whom
Allih has forbidden, except for a just cause (according to Islamic
Law). This He has commanded you that you may understand. And
come not near to the orphan’s property, except to improve it, until he
(or she) attains the age of full strength; and give full measure and full
weight with justice.” We burden not any person, but that which he can
bear; “And whenever you give your word (i.e. judge between men or
give evidence), say the truth even if a near relative is concerned, and
fulfil the Covenant of Allih. This He commands you that you may
remember.” And verily, this is My straight path, so follow it, and follow
not (other) paths, for they will separate you away from His path. “This
He has ordained for you that you may become pious.” (Qur. 6:151-153)

Theaspects mentioned here are the mostimportant forbidden things
in the Islamic sharia. It further includes the command to perform the
opposite of these forbidden things, which Allah loves and is pleased
with. The prohibition of shirk (polytheism) is also a command to
establish tawhid (monotheism); the prohibition of disobedience
towards parents is also a command to be dutiful towards them; the
prohibition of killing is also a command to preserve human life; and
the same applies to other forbidden matters.

These rulings have been repeated in many places in the Noble
Quran, either in the form of commands to uphold obligations, or
in the form of prohibitions from forbidden matters, and a similar
verse, with a few additions, appears in Sarat al-Isra (Qur. 17:23-39),
all of which assert the relevant verses contained in the Old Testament,
and are commonly known as The Ten Commandments found in the
Book of Exodus (20:3-17), as well as the Book of Deuteronomy (5:6-21);
the only difference is that the Old Testament glorifies the Sabbath as
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being a holiday, and claims that Allah rested on that day, exalted and

glorified is He above what they falsely claim about Him:

I.

2.

N

RS N

You shall have no gods before me.

You shall not make yourself a carved idol, or an image of
anything in the heaven above, or on the earth beneath, or in the
waters beneath the earth. You shall not bow down to them, nor
worship them, because I am the Lord your God, a jealous God.

You shall not say the name of your God in vain, because the

Lord will not hold anyone guiltless who says His name in vain.

Honour your father and your mother, so that you may live in
the land the Lord your God is giving you.

You shall not murder.

You shall not commit adultery.

You shall not steal.

You shall not give a false testimony.

. You shall not covet your neighbour’s house. You shall not covet

your neighbour’s wife, or his male or female servant, his ox or

donkey, or anything that belongs to your neighbour.

This is the general understanding of the sharia of Allah and

His commandments. This includes everything that Allah has

commanded of His slaves from tenets of faith, acts of worship and

rulings that establish a person’s relationship with Him, and what

pertains to all of a person’s actions within themselves and with others

concerning all aspects of life and religion; including everything Allah

ordered to be abandoned and avoided.

The word ‘sharia’ can be used to describe an aspect of it, such

as practical laws dealing with commandments and prohibitions;

in this context, it is considered a part of its doctrinal aspect,
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and both (practical and doctrinal aspects) comprise the entire
religion. Accordingly, it is normal to say: ‘aqidah (creed) and sharia
(law)’, ‘knowledge and actions’, ‘tawhid (monotheism) and figh
(jurisprudence)’, and so-forth as phrases meant to differentiate
between aspects which are doctrinal or practical in the religion.
These two aspects are inseparable and intertwined; the religion
cannot be established, one without the other.

The sharia is mentioned with this specific meaning in Allah’s
statement:

(s dens i i K0
To each among you, We have prescribed a law (shirah) and a clear way
(minh3j). (Qur. 5:48)

This verse refers exclusively to the practical, and not doctrinal,
legislations. This is because the creed Allah revealed to every nation,
and by the words of every prophet and messenger He sent, is one,
and its core is tawhid and sincerity to Allah alone in worship. This is
the true religion besides which no other religion is accepted. As for
the practical legislations of the sharia, its core foundation is one, but
it may have different details and minor parts relevant to each nation
in particular.

From what has preceded, it becomes clear to us that the sharia,
whether in its general or specific sense, includes acts of worship and
transactions, such as laws regulating selling, partnerships, leasing,
loaning, mortgaging, gifts, power of attorney, and so on; civil affairs,
such as marriage, divorce, guardianship, wills, inheritance, and so on;
laws related to peace and war, including relations between Muslims
and non-Muslims and also character, behaviour and social manners.
These rulings, and there are many others, are discussed in the books

of tafsir, hadith, figh, legislated manners (al-adab al-shari‘ah), and
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other Islamic books.

Despite its clarity, it is disheartening that understanding of the
sharia in these times has been subject to much belittlement and
undermining. In the minds of some people, the sharia is limited
to the penal code of punishment for various transgressions, which
are only a small part of the all-encompassing rules and regulations
contained within it.

Islamic movements have had an adverse influence in advancing
this partial understanding of the sharia by using this defective
meaning as a banner in their call for political reform; they ignore
the aspects of the sharia which are more important and have greater
impact, and deviances from the religion which are more dangerous.
In specific, they have neglected singling out Allah alone in worship
and establishing this monotheistic creed, especially when the worst
practices of associating others with Allah have become widespread in
the Islamic World; actions such as supplicating to the dead, glorifying
and building monuments on top of graves, travelling to grave-
sites, circumambulating and prostrating to graves, and many other
dangerous deviations touching the core principles of the religion and
creed have become commonplace. Furthermore, numerous Muslims
fall into various deviances in their acts of worship, especially prayer,
which is the most important practical pillar of the religion. They
shamelessly commit sins and have bad character, and are far from
practicing the proper application of the laws of this religion and its
excellent mannerisms in their lives.

For this reason, numerous Islamic movements have been
unsuccessful in their aim to achieve their projects and aims, because
of this partial understanding that they have adopted. Some of them
end up resorting to violence and terrorism; others even abandoned

the call to enforce laws of the sharia, and instead, engaged themselves
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in playing the game of democracy, thus portraying Islam as an
abstract ideological reference.

Media establishments have also had a major impact on furthering
this misunderstanding by exploiting the actions of those Islamic
movements, until the understanding of Islam in the minds of most
people -particularly in the West- has become one that doesn’t exceed
the sharia laws of punishments, thus limiting it to cutting the hand
of the thief, lashing adulterers and those who drink alcohol, women’s
hijab, and so on.

wew®

An educated Swede once asked me about the extent of my support
for the enforcement of sharia laws, and I replied to him by saying:
“The sharia, according to the understanding you mean, that is, the
penal laws [of punishment for transgressions and crimes], are not to
be applied —according to sharia law itself- except in Muslim lands,
and are only allowed to be enforced —also according to sharia law-
by Muslim leaders who have the capacity, who rule and govern,
and who rely on a legal body of authority. Henceforth, I agree to
the implementation of Islamic rulings, but my support is only in
light of a state and a society that implements the Islamic religion,
both in doctrinal and practical aspects. This is an internal issue that
touches on the sovereignty and independence of a Muslim nation,
and no country or external parties have any right to intervene in it.
However, the understanding you have of the sharia is short-sighted
and incomplete.

“Therefore, this causes you to view it incorrectly, raises fear that has
no justification and produces unjust perceptions, especially pertaining
to Muslims living in the West who are in favour of the sharia.”
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Heasked me: “Then whatisthecompleteand correctunderstanding
of the sharia?”

I replied: “The Islamic sharia encompasses the entire religion of
Islam. Its most important laws are the principles of faith, which are:
having faith in Allah alone, and in His beautiful names and exalted
attributes, and that He is the Lord, Creator, Owner, Ruler, and the
only one deserving of worship. Moreover, worship (of Allah alone)
is the purpose for which Allih created jinn and human-beings.
Therefore, we don’t supplicate except to Allah, we don’t seek help
from anyone except from Allah, we don’t rely on anyone except
Allah, and we don’t pray and prostrate except to Allah alone. The
sharia includes having faith in the angels of Allah, His books that He
revealed to His messengers, all of His Prophets and Messengers, the
Last Day, Paradise, Hellfire, and in the judgment and destiny Allah
appointed for everything and everyone.

“The sharia also includes: establishing prayer; giving zakat, fasting
the days of the lunar month of Ramadan; and performing the hajj
pilgrimage to the House of Allah for those who are (physically and
financially) able; being dutiful to parents, preserving blood ties,
supporting orphans, helping the poor, aiding the oppressed, relieving
distress, being a good neighbour, gentleness towards animals, being
truthful when one speaks, offering good companionship, having
an honourable character, observing true patience, pardoning and
forgiving and being benevolent towards those who are close and
far, whether Muslims or non-Muslims; being honest in all dealings;
tulfilling trusts and abiding by agreements and contracts; the sharia
also includes: the prohibition of oppression, injustice, treachery, and
treason, and outlawing transgressing against others, including what
pertains to their wealth and honour.

“And the sharia further emphasizes the prohibition of shedding



INTRODUCTION 27

blood, forbids adultery, theft, alcohol and drug consumption, and
outlaws all other sins and abominable actions.

“Therefore, if this vast and encompassing understanding of
sharia becomes clear to you, you will know that Muslims can abide
by most of the most important aspects of sharia and act accordingly,
even if they reside in a non-Muslim country. They will only forgo
some of the practical laws that apply to a Muslim society in its own
land. Moreover, Swedish law includes many laws that concur with
the sharia, such as:

*  Respecting human life, regardless of religion, sex, race, or colour;

* Transgressing against a life through murder, or by any criminal
actless serious than murder, are crimes that deserve punishment;

* A father’s obligation to give financial support for his children,
which is paid to the mother who is taking care of them;

* The prohibition of abominable actions and using drugs —
including khat which is currently allowed in some Muslim
countries;

*  The government’s responsibility over education, healthcare, and
guaranteeing necessary needs of housing, food, and clothing to

all of its nationals.

“Swedish law also includes many regulations that don’t contradict
the sharia, such as rules concerning traffic, work environment, and
manufacturing, as well as most of what pertains to the organisation
of civil life, which fulfil the needs of both individuals and society, and
ensure the growth and development of both individuals and society.
With this, we understand that the sharia is a complete system that
guides Muslims to the correct and sound creed, to sincere worship
of Allah alone and to abide by truth, justice, honesty, faithfulness,
mercy, and kindness when dealing with the creation. The sharia
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directs Muslims to embrace good character and proper behaviour.
All this goodness, truth, and correctness originate from the blessings
contained in having knowledge in and about the sharia, and from
acting by it. Moreover, everything people may have which is evil,
false, and wrong, comes from the misfortune of being ignorant of
this sharia and or from notacting by it. Itis therefore no surprise that
occasionally, major non-Muslim scholars of politics, law, economics

and sociology seek benefit from the Islamic sharia.”

wew®

This treatise aims to explain an aspect of the Islamicsharia by detailing
rulings that pertain to Muslims living under the protection of, or as
co-citizens with, non-Muslims. The emigration of non-Muslims to
the lands of Islam was prevalent from the first Islamic era. As for
the emigration of Muslims to the lands of non-Muslims, it was a
rare and non-essential event in previous generations, until recently.
Therefore, it is not strange to learn that books of figh are abound
with lengthy discussions about communities of non-Muslims
living in the lands of Islam, whether their stay was temporary or
permanent. It may seem strange, however, that figh books are also
abound with sufficient discussions pertaining to the rulings of
Muslim communities living in the lands of non-Muslims. However,
the surprise will diminish on discovering the scope and vastness of
the sharia as we mentioned before, as well as its suitability in every
time-frame and place.

This treatise aims to acquaint Muslims who reside in the lands
of non-Muslims with sharia rulings which they must know, abide
by, and adhere to, as much as they can. Also, this treatise seeks to
acquaint non-Muslims with notable rulings the lenient sharia
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legislates in this regard, which are built on the principles of honesty,
justice, faithfulness, and compassion.

In order to present an academic and articulate study, I have
consistently quoted the words of the jurists of Islam from reliable
resources. I will also mention a brief biography about each scholar
alongside their respective date of death, by using both Gregorian and
Hijri calendars in order that the reader can have a clear perception
of the author of the quoted work and his era, and so that he or
she may know that these works have been authored by the most
noted scholars of Islam at a time when Islamic countries were the
greatest and strongest countries in the world; yet, the pride, might
and superiority which Muslims had in their time didn’t cause them
to ignore their obligations towards truth, justice, and mercy. They
supported their opinions with texts and edicts from the Noble
Quran and Prophet Muhammad’s # prophetic traditions. When
Muslims abide by these rulings, it is not because of weakness or fear,
or in order to attain some worldly profit. Instead, they do this in
obedience to their Lord and in adherence to His sharia.

wew®

It is no secret to researchers that Western countries do not currently
deal with or treat Muslims who reside in their lands as if they are
entering into a contract of protection/covenant of security (‘aqd
al-amian). While they may be granted permission to enter a country,
this only occurs in the beginning of their residence, which is a
short period of time. After the initial entry period, persons seeking
citizenship or refugee status may attain permanent residence,
even naturalisation, thereby becoming full citizens. Once this status

is achieved, they are treated as any other native citizen, equally.
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Giving refuge, then permanent residence, and then citizenship does
not currently fall under any religious ruling, but under the context
of civil law.

In any case, the religious and moral stance on these issues is
the same, even if the mode in which the sharia and civil law differs
with respect to what pertains to prerequisites, obligations, rights
and consequences. Some of these aspects are stricter than others;
for instance, obtaining citizenship is similar to entering into a
permanent contract of protection and is no doubt among the
strongest and firmest binding forms of protection. What is even
more affirmed than this is when a person is a native of a non-Muslim
country, and then becomes Muslim. Thereby, Islam makes blood
ties, various obligations, and legal rights one has towards the people
of that country even stronger and more established in this case.
Islam orders Muslims to be upright with non-Muslims, most kind
while dealing with them, most acknowledging of their rights, and
the farthest away from betraying or acting treacherously towards
them. The Messenger of Allah # said:
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I have been sent to perfect good character.’

Whoever examines the numerous texts that we mention within this
treatise will realise that the jurists consider a contract of protection
to be a religious covenant that is binding on the Muslims who
undertake it, regardless of whether the other party to the contract

1. Collected by Ahmad in A-Musnad (2/381: 8939) and al-Bukhari in Al-Adab al-Mufrad
(273) from the narration of Abt Hurairah. Ibn ‘Abd al-Barr said in Al-Tambid, vol.24,
n0.333: “This hadith is reported through continuous, authentic chains of narration from
Abu Hurairah and other [Companions], from the Prophet #. The meaning of this hadith
also includes all types of reform and goodness, the religion [itself], virtue, nobility, kindness
and justice; that is, everything [the Prophet #£] was sent to perfect.”
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adheres to it or not. Also, such a contract is binding regardless of
whether the other party is from the People of the Book, Jews and
Christians, or from idol-worshippers.

This religious stance has a great impact on the behaviour and
conduct of observant Muslims while living in the lands of those
who differ from them in religion. The spiritual enthusiasm of
such Muslims, and their living among those who oppose them in
religion may lead a minority of them to consider the blood, wealth,
and honour of non-Muslims with whom they live amongst as being
lawful to violate, or think that they are not obligated to adhere to any
religious or moral standard when dealing with them. Consequently,
such Muslims may think it is permissible for them to violate various
contracts with non-Muslims, and to cheat, act treacherously, and
betray them any time they get the chance. However, once they come
to know the details the scholars have collected on this topic in their
books, it will become clear to them that adhering to the terms and
conditions of contracts of protection with non-Muslims is both
a legislated and moral obligation on them. Furthermore, if such
Muslims violate a legal contract, even if it is not based on religious
principles and wasn’t meant to be a form of worship to Allah or to
conform to His sharia, then, violating it will still be disobedience to
the sharia. It will be a sin that Allah will hold them accountable for
on the Day of Judgment, even if they were able to avoid legal liability
or escape legal punishment in this worldly life through deception
and cunning.

ne®®

The basis of this treatise came about in alecture I gave ata conference

at the Centre for Islamic Research in Sweden, held in cooperation
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with Masjid Maryam Muhammad Jabr al-Musallim in the city of
Orebro, at the beginning of Muharram, 1430H/January 2009, under
the banner This is What Mubammad Taught.

My lecture, by the grace of Allah, found much endorsement and
interest from those who attended. Many of them insisted I expound
on it, so it can emerge as a comprehensive treatise. Many of them
also stated that it didn’t occur to them that books by prior scholars
could be filled with such amazing texts. They said that they had never
heard anyone talk about this topic, even though they are in need of
knowing and being acquainted with these rulings. Moreover, these
rulings are among the specificlegislative obligations on every Muslim
living in the lands of non-Muslims. As all scholars agree, whoever is
uncertain about a matter, it becomes an obligation on them to learn
the laws of Allah pertaining to that matter.

There are many students of knowledge and preachers who are
active in da'wah (inviting others to Islam), not to mention those
who are ignorant of the sharia who also practice da’wah that avoid
mentioning this topic in their preaching to the general masses of
Muslims, despite the abundance of scientific material in figh sources
and the writings of contemporary scholars on the laws pertaining to
Muslim minorities. This is due to several factors:

i) Such people have a lack of knowledge regarding these rulings to
begin with. We remind such people of Allah’s statement:
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And We sent not (as Our Messengers) before you (O Muhammad) any

but men, to whom We sent Revelation. So ask of those who know the

Scripture, if you know not. (Qur. 16:43)

ii) Some of them might know these rulings but the rulings clash with
their desires and/or factional loyalties. Therefore, they ignore them
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and take no notice of them.

iii) Additionally, they fear that Muslims will learn these rulings
and, consequently, such preachers may lose out on personal or
partisan gains and benefits. We remind this type of people, as
admonishers and advisers, with the following statement from Allah:
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And when they are called to Allah and His Messenger, tojudge between
them, lo! A party of them refuses (to come) and turns away. But if the
truth is on their side, they come to him willingly with submission. Is
there a disease in their hearts? Or do they doubt or fear lest Allah
and His Messenger should wrong them in judgement? Nay, it is they
themselves who are the wrongdoers. The only saying of the faithful
believers, when they are called to Allih and His Messenger, to judge
between them, is that they say: “We hear and we obey.” And such are
the successful (who will live forever in Paradise). And whosoever obeys
Allah and His Messenger, fears Allah, and keeps his duty, such are the
successful. (Qur. 24:48-52)

iv) Some of them know these rulings, are satisfied with them, and
have faith and submission to the religion of Allih; however they
prefer peace, and thus, remain quiet. They fear thatignoramuses and
sectarian groups may rise and rebel against them or abandon them.
So, we remind them, as compassionate advisors, of the statement of

our Lord:
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Do you fear them? Allih has more right that you should fear Him if
you are believers. (Qur. 9:13)

I ask Allah to teach us all that is beneficial, to benefit us from what
He has taught us, to make this knowledge a proof for us and not
against us, and to give us success in performing righteous actions
while having good, righteous character, amin, amin; and all praise is
due to Allah the Lord of all creation.

Abd al-Haqq Turkmani
Gutenberg, Sweden
15/3/1430H-13/3/2009
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Definitions

AL-AMAN IN THE ARABIC LANGUAGE

Ibn al-Faris® stated:
[The root letters] ‘Amana’, with a hamza, a mim and then nin, has
two closely-related origins: 1) ‘Al-amanah’ (trust) which is the opposite
to ‘khiyanah’ (treachery) and it means ‘being assured in one’s heart’;
2) ‘Al-tasdiq’ (affirmation), and the two meanings are close. Al-Khalil’
said: ““Al-amanah’ is from ‘al-aman’, and ‘aman’ is to ‘give security’,

34

while ‘al-amanah’ is contrary to ‘khiyanah.

Al-Raghib al-Asfahan? stated:
The origin of ‘al-aman’ is self-assurance and the removal of fear. ‘Al-
aman’, ‘al-aminah’ and ‘al-aman’ are all verbal nouns of the verb
‘amina’. ‘Al-aman’ is at times a name given to a condition wherein a
person is ‘aman’ (secure); and at times it is a name given for something

entrusted to a person, like when Allah says: “...or betray your trusts...”

2. Ahmad b. Faris b. Zakariya al-Qazwini al-Rizi (d. 305 AH/1004 CE), one of the Imams
of language and literature; of his famous works are Magayis al-Lughah and Al-Sahibi on
the sciences of the Arabic language. For his biography refer to al-Dhahabi, Siyar Alam al-
Nubalz’, vol.r7, p.103, no.6s.

3. Al-Khalil b. Ahmad al-Farahidial-Basri(d. 170 AH/786 CE), the linguist and grammarian
who developed prosody (al-ariid); of his famous works is Kizab al-Ayn which was the first
Arabic dictionary. For a biography refer to al-Dhahabi, Séyar, vol.7, p.429, no.161.

4. Muijam Maqayis al-Lughab, vol.1, p.134.

5. Aba 1-Qasim al-Hasan b. Muhammad b. al-Mufaddal al-Righib al-Asfahini (d. soz
AH/1108 CE), the linguist, literary writer and speculative theological exegete; of his famous
works are: Mubadarat al-Udaba’, Al-Dhariab ila Makarim al-Shariah and Al-Mufradar
fi Gharib al-Quran. For his biography refer to al-Dhahabi, Siyar, vol.18, p.120, no.6o.
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(Qur. 8:27) i.e. what you have been entrusted.®

Al-Munaw?” stated: “Al-amnu’ is: non-anticipation of something
disliked occuring in the future.”

‘Al-aminu’: is ‘to buttress’ the one who seeks protection for
himself; ‘ist’'man’ is to seek security from another; ‘isti’'man ilaihi’ is
one who has entered into another’s safety; ‘al-ma’man’ is: a safe and
secure place.®

‘Isti’man al-harb?’ (granting security to a combatant) is to grant
him protection when he enters the abode of Islam with security and
safety, and in turn, they are ‘mustaman’ (protected).”

The ‘musta’min’, with a kasrah on the mim, is an active participle,
meaning to ‘seek security and safety’; with a fathah on the mim (i.e.
mustdaman], it refers to an object, i.e. the one ‘granted safety and
security’; with a sin and t2’, it indicates a transitive state, i.e. one who

becomes ‘mu’aman’, or ‘protected.’

AL-AMAN AS A TECHNICAL TERM

The definitions above were all related to the word ‘aman’ and its
linguistic indications, as for our research, then we intend by it
how the jurists utilised it within their books when they discussed
the matter of “aqd al-aman’, or a covenant of security/safety-pact,”
i.e. in its religious, political and legal contexts. More specifically, a

6. Al-Mufradat fi Gharib al-Qurn, article ‘amina.’

7. Zayn al-Din ‘Abd al-Rdaf al-Manawi al-Qahiri (d. 1031 AH/1622 CE), the celebrated
author in the Islamic sciences and Arabic language; his works include Fayd al-Qadir Sharh
al-Jami‘al-Saghir li ‘I-Suyati, Sharh al-Shama’il al-Mubammadiyyab li ‘- Tirmidhbi and
Sharl al-Qamiis al-Mubit. For his biography see al-Zirkali, vol.6, p.204.

8. Transmitted by al-Zabidi in 74 al-Uris, article ‘amina.’

9. Ibid., under article ‘amana.’

10. Al-Zamakhshari, Asas al-Balaghab, article ‘amana.’

11. See Al-Mawsiiah al-Fighiyyah, vol.6, p.233, article ‘amin.’
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binding contract which has results and consequences as opposed to
a personal sense of security which is based on feelings and fluctuates
from person to person; some people are assured by the least sense
of security while others still remain in doubt, worry and confusion
about it. This could also be combined with reasons for assurance,

tranquillity and happiness, as is the case for most people as Allah

states:
R ke 55 055
And few of My servants are grateful. (Qur. 34:13)
And Allah says:

(5,838 e Bl 5y )

...But most of the people do not show gratitude. (Qur. 2: 243)

This resembles the case of many refugees who seek asylum in Western
countries, for many of them were expelled from their lands due to
poverty, disease, oppression, persecution and death; then, Allah
enabled them to attain safety and sanctuary and enlivened them
with the best of living, food, clothing and housing. Yet, we find that
most of them complain and are disgruntled as they are a people who
do not give thanks! The intent of a ‘mustamin’ is: whoever enters
an abode other than his with safety and security, be it a Muslim or
a combatant.* Our study is with respect to a Muslim who enters a
non-Muslim land with safety and security.

TECHNICAL TERMSTHATARE CONNECTED TO THISRESEARCH
1) ‘Aljiwar’: [linguistically,] giving a man protection, to guard him
and grant him protection; ‘istijara’ when one seeks protection. In

2. Radd al-Mubtar 4la ‘I-Darr al-Mukhtar, vol.4, p.166.



38 PART ONE

the Mighty Revelation it is mentioned:
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And if any one of the polytheists seeks your protection (istijiraka),
then grant him protection (fa ajirhu) so that he may hear the words
of Allah. Then deliver him to his place of safety. That is because they
are a people who do not know. (Qur. 9:6)

Al-Zujjaj® said:

This means: if anyone from the people of war/combatants seeks from
you sanctuary from death in order to hear Allah’s speech then grant
him it, i.e. grant him safety and let him know what is obligatory to
know of Allah’s instructions which clarify Islam to him, then convey
him to his abode of safety so that no harm may befall him. It is said to
the one who grants you protection that he is a ar’ [neighbour] and
that the one who has been granted protection is [likewise] called a
jar’ [neighbour]. The ‘neighbour’ is the one to whom you have given
protection from an oppressor oppressing him.

The Gar’ and ‘mujir’ is the one who prevents you and grants you
protection; ‘istijar’, when you seek one’s protection from so-and-so and
so ‘ajara’, he protects you from him. And the phrase ‘ajarahu Allah’
from punishment means ‘Allah has saved him.” And a hadith reads:

“The lowest of them can grant him protection;”* meaning: if one of

13. Abt Ishaq Ibrahim b. al-Sirri b. Sahl al-Zujjaj (d. 311 AH/923 CE), a grammarian and
linguist, who was born and died in Baghdad; of his well-known books are Mdzni al-Quran.
For a biography of him refer to al-Dhahabi, Siyar, vol.14, p.360, no.209.

14. Reported by Ahmad, Musnad, vol.2, p.180, n0.6692; Abat Dawid, Sunan, nos. 2751
and 4531 Ibn Majah, Sunan, no.268s; Ibn Khuzaymah, Sabib, no.2280 — from the hadith
of ‘Abd Allah b. ‘Amr b. al-‘As from the Prophet #: “The Muslims are one hand against
[their enemies], their sanctity in blood is equal and the lowest of them can guarantee their
protection...” The chain of transmission is authentic and has other supporting evidences
in the hadiths of Ibn ‘Abbas and Ma‘qal b. Yasir, both of which are in Ibn Mijah, nos.2683
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the Muslims is sought for protection, be he free, a slave, or female, by
a single non-Muslim or a group of disbelievers, then he/they granted
safety and security. This is legalised for all Muslims and their giving

protection and security is not to be broken.”

The giving of protection (jiwar) was practised by the Arabs in the
Pre-Islamic period and since it agreed with the sharia of Allah, it was

asserted in Islam.

2) The ‘mu‘ahid’ and the ‘mu‘dhad’ are both terms for a doer (fa‘il)
and the subject (maf“al) as the action is related to two people and
each does to the other as what is done to them; both carry the
meaning of the doer and the one having the action done to him.
This is similar to the terms ‘makitib’ and ‘makatab’, ‘mudarib’ and
‘mudarab’ and the likes. The ‘ahd (covenant) implies security, trust
and protection, such as when it is said to a combatant who enters
the abode of Islam with a promise of protection, that he is ‘dha ‘ahd’
and a ‘mu‘ahid’. Most of the hadith which employ this term refer
to the dhimmis (Ahl al-Dhimmah) but it is also applied to other
disbelievers if there has been a pact made with them to abandon
fighting (against Muslims) for a said period of time."

and 2684; from the hadith of ‘A’ishah which is in Aba Ya’la, A4l-Musnad, no.4757 and from
the hadith of “Ali b. Abi Tilib which will follow shortly.

15. Ibn Manzar, Lisan al-Arab, under article jawara.’

16. Ibid., under article “ahd’; also see al-Fayami, AL-Misbah al-Munir fi Gharib al-Sharh
al-Kabir, under article “ahd.’
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The Legitimacy of Muslims Granting Combatant
Non-Muslims Protection, and the Obligation of
Fulfilling Pledges and Contracts

It is clear to us from the previous section that ‘protection’ is of two
types: 1) Non-Muslims entering into the protection of Muslims; 2)
Muslims entering into the protection of non-Muslims.

I believe it is appropriate here to present a brief report about the
first type, even if it is somewhat outside the scope of this treatise.
This aspect entails many detailed rulings mentioned in the books
of figh. Highlighting these rulings here is useful because of the
connection they have to our subject from the perspective that
Allah and His Messenger # have made honouring contracts of
protection an obligation on Muslims, and this entails adhering to
the obligations and terms established by, and within each, of the
categories mentioned above.

Just as Muslims like to be treated with honesty and uprightness,
and just as they seek to avoid deception and treachery, it is also a
religious obligation for them to treat others fairly and based on a solid
foundation made of exemplary principles and upright demeanour.
The religion is not established, nor is human life reformed, without
coexistence between people who are joined through shared laws, the
most important of which are justice and adherence to covenants and
contracts.

Muslim scholars agree on the permissibility of providing non-
Muslims protection when they enter the Land of Islam for a period
of time, provided there is a need, and provided there is benefit in
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doing so.” The basis of this ruling is found in Allah’s statement:
Q% deate 4T 28 b 598 20 8 0 B e 55 1 62 "?55}9
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And if any one of the polytheists istzjiraka, then grant him protection
so that he may hear the Word of Allih and then escort him to where he

can be secure, that is because they are men who know not. (Qur. 9:6)

Abua Bakr b. al-‘Arabi*® said:
‘Istajaraka’ means, they ask for your §jiwar’, that is, your protection and
[promise of] safety. So grant them this promise so that they may hear
the Quran. If they accept it, then it is good; if they refuse, then “send
them back to their place of safety.” This verse concerns those who want
to hear the Quran and investigate Islam. As for providing protection
for anyone else, it is done for the benefit of Muslims, and therefore, the

benefit this may bring should be considered.”

Itis narrated from ‘Ali b. Abi Talib that the Prophet #% said:
wwww,b\ (J:\,;\L@dw S5 Gl £33
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The protection (dhimmah) granted by a Muslim is like the protection
granted by all Muslims; this right is extended to the very layman.

Whoever harms (akhfara) a non-Muslim who was granted protection

17. Refer to Al-Awsat, vol., p.2ss, Al-Ijma’, p.64, Al-Mughni, vol.ia, p.79, as well the
evidences and statements from the people of knowledge that will be presented within this
book, Allah-willing.

18. He is Muhammad b. ‘Abd Allah b. Muhammad al-Mu‘afiri al-Andalasi (d.s43 AH /1148
CE), of the Maliki Imams, a jurist, muhaddith, exegete, usali, adib and mutakallim; he
has many works including “Aridah al-Abwadhi fi Sharb al-Tirmidhi, Al-Qabas fi Sharh
Muwartd Malik b. Anas, Al-Awasim min al-Qawdasim and Abkam al-Qurzn. For his
biography refer to al-Dhahabi, Siyar, vol.20, p.197, no.128.

19. Abkam al-Qurin, vol.2, p.458; transmitted by al-Qurtubi in Al-jami‘li Abkam al-
Qur'an, Qur. 9:6; al-Qurtubi said “there is no difference of opinion on this issue.”
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by a Muslim, then the curse of Allih, the angels, and all the people will
be on them (the aggressors), and no obligatory or voluntary [good]
deed will be accepted from them.>

Ibn Hajr* said:
This [prophetic] statement: “The dhimmah by a Muslim is like the
protection granted by all Muslims” means, their protection is valid. Therefore,
if a Muslim grants a non-Muslim protection, then, it is impermissible for
anyone to harm the protected person(s). Giving protection has well-known
conditions. Al-Baydaw? said, “Dhimmah means, ‘a covenant’; itis called this
because the person who grants it will be chastised (yudhammu) if he doesn’t
preserve it.” [The Prophet’s #] statement: “This right is extended” means
that one can initiate it and do the necessary actions to accomplish it. The
implication here extends to protection granted by a Muslim, whether given
by one person or a group [of Muslims], and whether given by a nobleman
or a layman. Therefore, if a Muslim gives protection to a non-Muslim, no
one is allowed to breach this promise. Everyone has equal entitlement in this
regard, men and women, whether free or slaves, because Muslims are like one
body. And [the Prophet’s #£] statement: “Whoever harms (akhfara)” means,
whoever breaks the covenant. [Linguistically,] ‘khafartuhu’, without an
alif, means to give someone protection, while ‘akhfartuhu’, means, to break

someone’s covenant.?

20. Al-Bukhairi, 4[-Sabih, no.1870; and Muslim, A41-Sahib, no.1370.

21. Abu al-Fadl Ahmad b. “Ali b. Muhammad al-‘Asqalini al-Shafi7 (d. 8s2AH/1448
CE); a scholar, muhaddith, faqih and author of the most famous explanation of Imam
al-Bukhart’s 4[-Sabih. His origins are from Ashkelon, Palestine, but he was born and later
died in Cairo. His biography is found in Al-Alam, vol.1, p-178.

22. Abu al-Khair ‘Abd Allzh b. ‘Umar b. Muhammad al-Baydawi (d. 691AH/1292 CE): a
judge, faqih, usali, and mutakallim. He was born in the city of Al-Bayda near Shiraz and
died in Tabriz; his books include Al-Minhaj al-Wajiz on the principles of figh and his
famous explanation of the Quran, Anwar al-Tanzil wa Asrar al-Tawil. His biography is
found in Al-A’lam, vol.3, p.110.

23. Ibn Hajar, Farh al-Bari Sharh Sahib al-Bukbari, vol.4, p.112, no.187o.
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Many reported authentic hadiths emphasize the importance of
preserving a promise of protection given to a mu‘ahad (a protected
person), preserving their life, as well as warning against betraying
covenants.

For example, ‘Abd Allah b. ‘Amr b. al-‘As narrated that the
Prophet 4 said:
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Whoever kills 2 mu‘dhad (under a promise of protection), will not
smell the scent of Paradise; and surely its scent can be smelled from the

distance of a 40 year journey.*

In another narration:
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Whoever kills a soul from those being protected (Ahl al-Dhimmah)
will not find the smell of Paradise, and indeed its smell can be found

from as far away as a 40 year journey.*

Aba Bakrah al—Thaqafi narrated that the Messenger of Allah #£ said:

((4...4-\ A ’“’ 4.@5};&\).»\&»&3&2»
Whoever kills a mu‘ahad wh11e the protection is stll valid, Allah has

made Paradise forbidden for them.*

24. Reported by al-Bukhari in his A4/-Sahib, n0s.3166 and 6914; Ibn Majah, Sunan, n0.2686.

25. Authentic; collected by Ahmad, Musnad, vol.2, p.186, no.674s; Al-Nasa’1 in both Al-
Mujtabd, vol.8, p.2s, and Al-Sunan Al-Kubra, nos.6952 and 8742.

26. Authentic: Reported by Ahmad, Musnad, vol.s, p.36, n0.20377; vol.s, p.39, n0.20403;
al-Darimi, Sunan, no.2s04; Aba Dawad, Sunan, no.2760; al-Nasd’i, Al-Mujraba, vol.8,
p-25, 10.4747; al-Nasai, Al-Sunan al-Kubra, n0.6949; Ibn al-Jarad, Al-Muntaqa, nos.83s
and 1070; al-Hakim, Al-Mustadrak, vol.2, p.142 and he said: “This hadith has an authentic
chain of transmission, and al-Bukhiri and Muslim did not report it.”
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Abu Hurairah also narrated that the Prophet # said:

° -
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(22,
Whoever takes the life of a mu‘Ghad who was granted the covenant [of
protection] of Allih and His Messenger, then they have betrayed the

covenant of Allah, and consequently, he will not smell the fragrance of
Paradise.””

The verse about granting protection (Qur. 9:6), along with the
above-mentioned hadiths, demonstrate that whoever comes from
Dair al-Harb (a Land of War) to Dar al-Islam (Muslim Land), in
order to deliver a message, or for trade, study or tourism, or to ask
for a treaty or a truce, or for any other reason, and asks the Muslim
Leader or his representative for protection, then they will be granted
protection as long as they move about within Dir al-Islam, until
they return to their place of safety and residence.”

This rule includes, by default, the dhimmi who decides to
permanently reside in the Islamic lands; killing such a person is
severer than the crime of killing a mu‘had, who was promised
unrestricted safety, or a muamman, who is being protected for a
specified, limited period of time.*

For this reason, al-Bukhar?® entitled the first hadith under

27. Ibn Maijah, A[-Sunan, no.2687; al-Tirmidhi, Al-Jami; no.i403; al-Hikim, Al-
Mustadrak, vol.2, p.1r27. Al-Tirmidhi stated: “itis hasan sahih” and al-Hakim authenticated
it as being on the condition of Muslim; al-Albani also authenticated it in Sabih Ibn Majab,
n0.2176.

28. Ibn Kathir made a similar statement in Tafsir al-Quran al-Azim, Qur. 9:6.

29. Nihayat al-Mubtdj, vol.7, p.246; Hashiyah al-Jamal, vol.s, p.2.

30. Aba ‘Abd Allah Muhammad b. Isma‘il al-Bukhari (d. 256 AH/780 CE), the Imam and
Hafiz, compiler of Al-Jami‘al-Sabib, famously known as Sabib al-Bukbari. He was a sign
[of Allah] in memorisation, figh, knowledge and intelligence. He was born in Bukhara
and raised as an orphan, he travelled far and wide for knowledge and died in Khartank, a
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“Chapter: The Sin of Killing a Dhimmi Without [Legal] Cause.”

Ibn Hajr stated in his explanation:
This is in regards to the dhimmi and reports have also been relayed in
regards to the mu‘ahid; in the /Book of ] al-Jizyah it has been mentioned
with the wording: “Whoever kills a mu‘ahid” as is apparent in the
report. The intended meaning of it is: whoever has a pact with the
Muslims, whether it is an agreement related to jizyah, a truce from the
Sultan or a protection guarantee with a Muslim. It is as though the
author, by this chapter heading, was eluding to the report of the hadith
which has the wording “Whoever kills a person from the people of

dhimmah...”

These hadiths emphasize the seriousness of the crime of killinga non-
Muslim mu‘dhad, and this stern warning indicates that it is a major
sin and that there is no difference, from this point of view, between
killing a Muslim or a non-Muslim, without a justifiable cause. For
this reason, Ibn Hajr al-Haitam considered “killing a Muslim or
an innocent dhimmi, whether intentionally or with partial-intent” a
major sin®; he then mentioned the general verses and hadiths which
either threaten those who commit murder or emphasise the sanctity

small village in Samarqand. For a biography of him refer to al-Dhahabi, Siyar, vol.12, p.391,
no.171.

31. Fath al-Bari, vol.1i2, p.323, n0.6914. The narration which is being alluded to is that of
Ibn ‘Amr.

32. Ahmad b. Muhammad b. “Ali b. Hajr al-Haitami (d. 974AH/1567 CE); a Shafi7 faqih
who is famous for his many written works, including A[-Sawaiq al-Mubrigah ala Abl al-
Bid‘wa ‘I-Dalal wa ‘I-Zandagah, Tubfah al-Mubtaj bi Sharb al-Minhaj and Al-Fatawa.
For his biography refer to al-Dhahabi, Siyar, vol., p.234.

33. [TN]: intentional murder [premeditated] is wherein there is no doubt that the intent
was to murder; whereas partial intent [manslaughter] is wherein the killer did not intend
to murder the victim such as hitting a person with a stick which results in the death of a
person.
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of life.’* Everything narrated in this regard is inclusive of those who
kill non-Muslims without a justifiable cause.

34. Al-Zawdajir an Igtiraf al-Kaba’ir, no.313.
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The Permissibility of Receiving a Promise
of Protection from Non-Muslims for a
Compelling Need

This scenario is the subject of our treatise, and it is the opposite to
the previous scenario in the sense that, here, Muslims are seeking
the protection of non-Muslims; the non-Muslims are the protectors
and Muslims are the ones being protected.

The scholars agree to the permissibility of this type of contract,
given the need for it and that it produces a benefit for the Muslim.”
No doubt, someone with a sound mind, whether Muslim or non-
Muslim, would not enter into a contract without first considering
the need for it and its consequences, then, weighing its benefits
against its disadvantages, choosing what is better and more
beneficial for themselves. Muslims will choose, in this case -and in
all of their affairs-, what is better for their religion. As for those who
are unconcerned with religion, they will choose that which is more
advantageous to their worldly life.*

THE PROPHET # UNDER THE PROTECTION OF POLYTHEISTS
The Messenger of Allah # was the first (Muslim) to come under

35. This agreement is clear according to the numerous evidences and texts reported from
various scholars that we have presented so far in this treatise, and hereafter.

36. This opinion is connected to the rulings, conditions, and regulations concerning
residing in the lands of non-Muslims. This issue is explained in books of tafsir (exegesis
of the Quran), explanations of the Sunnah, figh (jurisprudence, law) and the works of
contemporary scholars and researchers in their fatwas, individual treatises and studies. I
have not discussed this topic here because the purpose of my treatise is to bring to light legal
rulings regarding a present and current state of affairs, not its existence.
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the protection of the disbelievers; he # was protected by his
paternal uncle, Aba Tilib, who was his helper, refuge, supporter,
and deterrent against his people. When Aba Tilib died three years
before the Prophet’s # migration to Medina, the Quraysh were able
to physically harm the Messenger of Allah # in a way they would
not have attempted in the presence of Aba Talib. Thereafter, the
Messenger of Allah # went to Al-Taif to request support from the
tribe of Thagqeef, and to seek protection against his own people,
the Quraysh. He # hoped that the people of Al-Taif would accept
the message Allah sent him with. However, they didn’t accept his
call. Rather, they harmed the Prophet # and enticed their fools and
slaves to curse and yell at him. As a result, the Messenger of Allah #
returned to Mecca but was unable to enter the city, until he came
under the protection of al-Mut‘im b. ‘Adi.”

AL'SIDDTQUNDER THE PROTECTION OF A POLYTHEIST
A group from the early believers entered into covenants of protection
under polytheists. Among them was the best person of this nation
after its Prophet #: Aba Bakr al-Siddiq. ‘A’ishah narrated:
When the believers were being persecuted (by Mecca’s pagans), Aba
Bakr left for Abyssinia to join the (Muslim) migrants there. When he
reached Bark al-Ghimad [near Mecca], he met with Ibn al-Daghinah,
who was the leader of Al-Qarah.*® Ibn al-Daghinah asked Aba Bakr:
“Where do you intend to go, Aba Bakr?” Aba Bakr replied: “My

people have expelled me, and I want to travel the earth and worship

37. Ibn Hisham, A[-Sirah al-Nabawiyyah, vol.1, p.419. The complete story of Aba Tilib
and Mut‘im b. ‘Adi will be mentioned, along with the reference, in the end of this book.
38. Al-Qarah: a tribe known to be excellent archers. Their full tribal name is: Bana al-Han
b. Khuzaymah b. Mudrikah b. Ilyas b. Mudar. They were called ‘Al-Qarah’ because in one
of their wars with the Bana Bakr tribe they lined up on a qarah, which, according to Ibn
Duraid, is “a black mound with rocks on it.” Refer to Al-‘Ayni, Umdah al-Qart, vol.iz,
p.124.
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my Lord.” Ibn al-Daghinah said: “The likes of you do not leave, nor
are they to be expelled; you aid the destitute, keep blood relations and
help the weak; you’re hospitable to your guests, and you grant support
during times of distress! Therefore, I am a protector for you, so go back
and worship your Lord in your land.”

Subsequently, Ibn al-Daghinah went back with Aba Bakr and
circumumbulated (the Ka‘bah) before the leaders of Quraysh. He said
to them: “Those like Aba Bakr should not leave or be expelled. Are you
a people who would expel a person who aids the destitute, keeps blood
relations, helps the weak, is hospitable to guests, and supports others
in times of distress?” The Quraysh accepted the protection of Ibn al-
Daghinah and assured Aba Bakr’s safety. However, they said to Ibn al-
Daghinah: “Tell Aba Bakr to worship his Lord in his home, where he can
pray and read what he wishes to read [of the Quran] but not to bother
us with it or recite it in public. We fear that he will tempt our sons and
daughters by it.” Ibn al-Daghinah told Aba Bakr what they said, and so,
Abu Bakr continued worshipping Allih at home, praying and reading
Quran. Then, Abta Bakr had the idea to build a masjid in the courtyard
of his house, and so he did; he started praying in it and reciting
Quran. As a result, women and children from the polytheists would
congregate around the area where Abt Bakr was praying, amazed at his
actions, and watching him. Aba Bakr was a man who cried often, for he
couldn’t help shedding tears when he recited the Quran.

The leaders of the Quraysh became alarmed by this and summoned
Ibn al-Daghinah. When he arrived, they said to him: “We honoured
your protection of Aba Bakr on the condition that he would worship
his Lord in his home. However he has violated this condition and builta
masjid in the courtyard of his house; he then publicly prayed and recited
(the Quran) there. We fear that he will tempt our women and children,

so summon him here. If he agrees to limit himself to only worshipping
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his Lord in his home, then fine. But if he refuses and continues his
public conduct, then ask him to revoke your covenant with him, for
surely we hate to betray you [by breaching your protection of him].
But we don’t agree with Aba Bakr’s public conduct.” Ibn al-Daghinah
went to Aba Bakr and said: “You know what we agreed on, so either
limit yourself to our agreement, or release me from my covenant with
you, because I would not like the Arabs to hear that I was betrayed
concerning a man to whom I gave a covenant (of protection).” Aba
Bakr replied: “I withdraw from your protection of me, and I am pleased

with the protection of Allah.”

A GROUP OF EARLY BELIEVERS UNDER THE PROTECTION OF A
POLYTHEISTIC NATION
This group comprised of some of the Companions who had

39.

Ahmad, Al-Musnad, vol.6, p.198, no.25626; al-Bukhiri, Al-Sahih, nos.2298 and

3906; Ibn Khuzaymah, A[-Sahib, no.265 and Ibn Hibban, Sabib, nos.2677 and 6868; al-
Mubhallab b. Abi Sufrah al-Azdi (d. 435/1044) said:

This type of protection was well known among the Arabs. Prominent Arabs used
to protect those who asked for their protection, just as Aba Tilib protected the
Prophet #. This protection is only given due to oppression and enmity. Therefore,
the understanding here is that if a believer fears being harmed by an oppressor, then it
is allowed and permissible for them to seek protection from anyone who will defend
and protect them from oppression, even if the protector is a non-Muslim, if one wishes
to benefit from this concession that is. However if one does not wish to apply this
concession, they have the right to do so, just as Aba Bakr revoked the protection Ibn
al-Daghinah promised him and was satisfied with the protection of Allah and His
Messenger #. Aba Bakr, at that time, was among the weak and oppressed; however,
he preferred patience in the face of the harm the polytheists [of Mecca] inflicted on
him, hoping (for aid and reward) from Allah and feeling certain of that. Allah fulfilled
what Aba Bakr was certain of, and therefore, no harm afflicted him, until Allah gave
His Prophet # the permission to migrate [to Medina]. Aba Bakr accompanied the
Prophet #, and Allah saved them both from the plots of their enemies. Allah indeed
achieved His decision of making prophethood apparent and raising high His religion.
Abu Bakr has the virtue and precedence in supporting his prophet and in sacrificing
himself and his wealth in a way that isn’t heard of, nor was known before.

Quoted by Ibn Battil al-Qurtubi (d. 449 AH/1057 CE) in Sharh Sabib al-Bukbart, vol.6,
p-430.
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emigrated to Abyssinia and then returned when they heard that the

people of Mecca had accepted Islam. Ibn Ishaq* said:
It reached the Companions of the Messenger of Allah who had migrated
to the land of Abyssinia that the people of Mecca accepted Islam, and
so they returned based on this news. When they approached Mecca,
they were informed that what they were told, regarding the Meccans
accepting Islam, was false, and therefore, none of them entered it
except under protection or in secret. Those who entered under the
protection [of some of Mecca’s pagans] included ‘Uthman b. Maz‘an
b. Habib al-Jumahi, who entered under the protection of al-Walid b.
al-Mughirah; Aba Salamah b. “‘Abd al-Asad b. Hilal b. ‘Abd Allah b.
‘Umar b. Makhzam, who entered under the protection of Aba Tilib
b. ‘Abd al-Muttalib, who was his maternal uncle as the mother of Aba
Salamah was Barrah bint ‘Abd al-Muttalib.#

THE FOREMOST BELIEVERS WHO TOOK REFUGE EN MASSE IN A
JUST NON-"MUSLIM COUNTRY
The previous examples demonstrate a person or a group of people
coming under the protection of a person due to the status and
influence that person has in their society pertaining to their caste
or social class. This was the type of protection prevalent within
the common customs of the pre-Islamic period. This type was in
agreement with the sharia of Allah, and therefore, Islam recognised
it and made it a religious obligation to fulfil its terms.

As for the migration to Abyssinia, then it is another example

40. Muhammad b. Ishaq b. Yasar al-Muttalibi al-Madani (d. 151/768 CE), a scholar of
hadith, a hafiz and one of the earliest historians of Islam. He lived in Medina then moved
to Baghdad where he died. One of his books is Al-Sirah al-Nabawiyyah, which was later
condensed by Ibn Hisham. Ibn Ishaq’s biography is found in al-Dhahabi, Siyar, vol.7, p.33,

no.is.

41. Ibn Hisham, A[-Sirah al-Nabawiyyah, vol.1, p.364.
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and has more importance and consequence in that it resembles
the ‘political refugee’ and ‘humanitarian’ systems for which major
powers in the modern era have formulated binding laws and
regulations for all states. Undoubtedly, this is one of the better
aspects of Western civilisation, a compassion and mercy which Allah
has placed in the hearts of some people, just as He said:

(55 B0 5081 ol ol § Wasg T Ts 5% ) amy 555 )

And We sent Jesus the son of Mary, and gave him the Injil (Gospel).

And We ordained in the hearts of those who followed him, compassion

and mercy. (Qur. 57:27)

Sheltering the oppressed, aiding the distressed and showing mercy to
the weak are traits that pure dispositions and honourable souls are
guided to, even among the pagan Arabs and Christian Abyssinians.
The true religion, Islam, came to perfect these noble traits, reinforce
them, and transform them from being social duties which are sought
to gain prestige, fame and praise, to being sincere acts of worship
to Allah that are performed for His pleasure and for winning His
everlasting gardens and eternal happiness in Paradise.

CONTEXT OF THE STORY OF THE MIGRATION TO ABYSSINIA
Let us narrate the story of the migration to Abyssinia then extract
some benefits and lessons from it: after mentioning the types of
opposition the Quraysh directed against the call of the Messenger of
Allah #, and their arrogance and enmity towards it, Ibn Ishaq said:
The Quraysh began to torture the Prophet’s Companions who accepted
Islam and followed the Messenger of Allih #. Every tribe detained
those who became Muslim from among them who were weak, and then
tortured them, denied them food and water, and used the scorching

heat of Mecca during the hottest part of the day [by exposing them to
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the sun or to heated stones]. The pagans persecuted (the Muslims) to
tempt them to leave their religion. Some of them succumbed due to the
harsh afflictions they were tried with. Others endured the punishment,
and Allah saved them from reverting... At that point, some of the
Companions of the Messenger of Allah # migrated to al-Habashah
(Abyssinia) out of fear of persecution, in order to flee to Allah with

their religion. This was the first migration in Islam.*

This first migration occurred in the lunar month of Rajab, five
years after the Prophet # was commissioned by Allah. Those who
migrated consisted of 10 men and four women. The most famous
among them were: ‘Uthman b. ‘Affan and his wife, Ruqayyah, the
daughter of the Messenger of Allah #; also among them were al-
Zubair b. al-“‘Awwiam, Musab b. ‘Umair, ‘Abd al-Rahman b. ‘Awf,
Abt Salamah ‘Abd Allah b. ‘Abd al-Asad al-Makhzami, along with
his wife Umm Salamah, and ‘Uthman b. Maz‘an.#® They didn’t
stay long in Abyssinia, because as stated, they received news that
the people of Mecca became Muslim, so they returned to it in the
lunar month of Shawwal of the same year. When they were close
to Mecca, they came to know that the news they received was false.
Consequently, some of them returned to Abyssinia, while others
entered Mecca in secret or under the protection of some of the
Quraysh as was previously explained.

The Quraysh continued its enmity towards the Islamic call and
became harsher on the believers. As a result, the Messenger of Allah
# ordered his oppressed Companions to migrate once again. This
was the second migration to Abyssinia, and this time their number

42. Ibn Hisham, Al-Sirah Al-Nabawiyyah, vol.1, pp.317, 321.
43. Ibid., vol.1, pp.332 and 364.
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was larger, more than 8o men and 1 women.* The Quraysh
understood the danger that may result from this migration, so
they sent a delegation to Abyssinia to extradite the refugees back to

Mecca.

THE HADITH OF UMM SALAMAH ABOUT THE MIGRATION TO

ABYSSINIA

Umm Salamah, the Prophet’s # wife, recorded an important

incident pertaining to the story of the migration to Abyssinia, in an

excellent manner which has benefited everyone®; she narrated:
[Mecca became difficult for us to bear as the Companions of the
Messenger of Allah # were harmed and oppressed. They suffered trials
and persecution regarding their religion. The Messenger of Allah #
could not help them. The Messenger of Allah # himself was protected
(from harm) by his sub-tribe and his uncle (Aba Tilib), and therefore,
no harm that fell upon his Companions touched him. The Messenger
of Allah # then said (to his Companions): “In Abyssinia, there is a king

who doesn’t allow anyone in his domain to be oppressed, so migrate to

44. Ibn Sa'd, Al-Tabagat al-Kubra, vol.i, p.162.

45. The Mother of the Believers, Hind b. Abt Umayyah al-Qurashiyyah al-Makhzamiyyah.
She migrated with her husband, Aba Salamah, to Abyssinia in the first migration. They
both went back to Mecca, only to participate again in the second migration. Then, they
returned to Mecca once again, and the Quraysh physically abused Aba Salamah. When
Abu Salamah received news of the Ansir of Medina accepting Islam, he migrated there one
year before the Pledge of Allegiance was given to the Prophet # by some of the Medinians
at al-‘Aqabah, an area close to Mecca. Umm Salamah followed Abi Salamah a few days
later. Aba Salamah participated in the battles of Badr, and then ‘Uhud, during which
he was struck by an arrow; he lived for five —or seven— months after that before passing
away. The Prophet # then married Umm Salamah in the fourth year after the migration to
Medina (625 CE). Umm Salamah lived long after the Prophet # died; she died at the end
of year 61 Hijri (681CE), at the age of 9o. She had four children with Aba Salamah: ‘Umar,
Salamah, Zainab, and Durrah. She was the last Mother of the Believers to die, may Allah be
pleased with all of them. Refer to her biography in Ibn Sa‘'d, A[-Tabagat al-Kubra, vol.3,
p-239, vol.8, p.86; al-Mizzi, Tabdhib al-Kamal, vol.3s, p.317, no.7941; al-Dhahabi, Siyar,
vol.2, p.2o1, no.20; Ibn Hajr, Al-Isabab fi Tamyiz al-Sabibab, vol.4, p.131, no.480r1, vol.8,
P-404, N0.12065.
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him, until Allah gives you relief and a way out of what is happening to
you.” Subsequently, we left in waves, until we all met up there. ]

When we reached the land of Abyssinia, we were neighbours to a
good neighbour, al-Najashi.* We safeguarded our religion [and didn’t
fear any oppression from him]. We worshipped Allih without being
harmed and didn’t hear anything we disliked. When the Quraysh
came to know of this, they conspired to send two resourceful men to
al-Najashi who would take gifts to him from what is sought from the
goods of Mecca. Among the likeable gifts they sent to him was tanned
leather for which they collected a large quantity of. They also didn’t
leave a single patriarch (which also means, commander) in the king’s
court without sending a gift for him. They sent the gifts with ‘Abd
Allah b. Abi Rabi‘ah b. al-Mughirah al-Makhziimiand ‘Amrb. al-Asb.
W2’il al-Sahmi. The (Quraysh) gave them their orders, saying to them:
“Give every patriarch his gift, before you talk to al-Najashi about them
(Muslims), and then give al-Najashi his gifts. Then ask him to hand
(the Muslims) over to Mecca before he speaks to them.”

(The two men) left (Mecca) and approached Abyssinia, where
we were living in the best residence and next to the best neighbours;
there was no patriarch who didn’t receive a gift, before they spoke to
al-Najashi. They said this to every patriarch: “Some of our young and
foolish people have changed their religion and came to the land of the
king. They left the religion of their people, yet they didn’t enter your
religion. They invented a new religion that neither we nor you know.
The noblemen of their people sent us to the king to extradite them (the
Muslims) back (to Mecca). So, when we speak to the king about them,

advise the king to give them up to us and to not speak to them. Surely,

46. Al-Najashi s the title of the kings of Abyssinia; this particular king’s name was Ashamah
b. Abjar. He is the king who sheltered the Muslim migrants, and accepted Islam through
them as we will soon mention.
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their people are more aware of their actions and more knowledgeable
of the faults they have committed.” The [noblemen] all said to the two
men: “Agreed.”

When (the two men) met al-Najashi, they brought his gifts close
to him, and he accepted the gifts. Then they spoke to him, saying:
“O King! Some of our young and foolish people have changed their
religion and came to your land; they left the religion of their people,
yet did not embrace your religion. They invented a new religion that
neither we nor you know. The noblemen of our people, from their
fathers, uncles, and families, sent us to you to extradite them. They are
more aware of their actions and more knowledgeable in the faults they
have committed because of which they admonished them.” There was
nothing which angered ‘Abd Allih b. Abi Rabiah and ‘Amr b. al-‘As
more than hearing al-Najjashi hearing the [refugees] out. The military
experts around al-Najjashi said to him: “Believe these two O king! For
their people have more knowledge about them and their shameful
actions. Hand them over to them so as to send them back to their land
and people.” Al-Najashi became angry, and said, “No, by Allah, if they
have entered my land, I will not surrender them. I will not surrender
people who have become my neighbours, who came to my land and
chose me over everyone else, until I summon them and ask them about
what these two men said about them. If they are as they say, then I will
surrender them to be extradited back to their people. However, if they
are not as they say, I will protect them from these two men, and I will be
ahospitable neighbour to them for as long as they are my neighbours.”

(The king) then sent for the Companions of the Messenger of
Allah #, summoning them to his court. When his messenger reached
them, they gathered and some of them said to the others: “What will
you say to [al-Najashi] when you meet him?” They said: “By Allah, we

will say that which we know and whatever our Prophet # ordered us,
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and whatever happens, happens.” When they went to meet him, the
archbishop of al-Najashi had also been summoned and was present.
The (priests) spread their gospels around the king. The king asked (the
Muslims): “What is this religion that has caused you to part with your
people, yet you haven’t embraced my religion or the religion of any
other nation?”

Ja‘far b. Abi Talib (the Prophet’s # paternal cousin) was the one
who spoke to the king, saying to him: “O King! We were a people of
ignorance; we worshipped idols, we ate carrion and committed immoral
actions, we severed blood relations, we were bad to our neighbours and
the strong used to overwhelm the weak among us. We remained like this,
until Allah sent a Messenger to us whose lineage is known to us, and so
is his honesty, trustworthiness, and virtuousness. He called us to single
out Allah and to worship Him (alone), and to renounce everything
we and our forefathers worshipped besides Him, including rocks and
idols. He ordered us to be truthful when we spoke, to fulfil trusts, to
keep blood relations, to be good neighbours, and to avoid unlawful
things and shedding blood. He forbade us to commit immoral actions,
utter falsehood, illegally consume the wealth of orphans, and falsely
slander chaste woman. He ordered us to worship Allah, alone, and not
associate anything or anyone with Him (in worship). He ordered us to
establish prayer, pay zakat, and fast.”

Ja‘far mentioned the commandments of Islam, then continued:
“So we had faith in him (Prophet Muhammad #£), believed in him,
and followed what he brought. We worship Allih alone and do not
associate anyone with Him (in worship). We forbid what he forbade
for us, and make lawful what he made lawful for us. But, our people
treated us unjustly. They tortured us and tempted us to leave our
religion and return to worshipping idols instead of worshipping Allah,

and to make the impure things we used to make lawful, lawful again.
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When they overwhelmed us, oppressed us, made things difficult for
us, and interfered between us and our religion, we came to your land,
chose you over anyone else, and sought to live under your protection,
hoping that no one in your dominion would be oppressed, O King!”

Al-Najashi said to Jafar: “Do you have anything from what (the
Prophet) came with?” Ja'far said to him: “Yes.” Then, al-Najashi said
to him: “Recite it to me.” So Ja'far recited the beginning of Kaf Ha
Ya ‘Ain $ad (Qur. 19:19). Al-Najashi cried, by Allih, until his beard
was soaked. His patriarchs also cried, until their tablets became soaked
when they heard the words that were recited to them. Al-Najashi said:
“This, by Allah, and what Masa (Moses) brought, came from the same
lamp. (Then he said to the two Meccans:) Go back, for by Allah, I will
not hand them over to you, and I do not fear the consequences (of this
decision).”

When the two men left al-Najashi, ‘Amr b. al-‘As said: “By Allah
I will inform him tomorrow about something with which he will
find fault and with which I will defeat them (Muslims) utterly.” ‘Abd
Allah b. Abi Rabi‘ah, who was the better man among the two from
our people, said to him: “Do not do that, because they are relatives to
us, even if they disagree with us and oppose us.” ‘Amr said: “By Allah,
I will tell him that they think of TIsa, the son of Maryam, as only a
slave.” The next day, (the two men) went back to al-Najashi and ‘Amr
said to him: “O, King! They (Muslims) make a grave statement about

Isa, the son of Maryam, so send for them and ask them what they say

47.

In Szrah Ibn Ishag, it is reported that al-Najashi said: “This speech (the Quran) came

from the lamp that Masi came with. Go (O, Muslims) and rest assured, for by Allah, I
will not give them back to you (addressing the two Quraysh men), and I will not comfort
your eyes.” This is how it is narrated in many reference books. However some narrations
mention Isa (Jesus) instead of Miisa, but this is not correct. Al-Sindi said “Al-Najashi did
not say Is3, even though he is their prophet, because the Jews disbelieved in Jesus, unlike
the case with Msa, for none among the known religions disagree regarding Miisa being a

prophet.”
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about him.” He sent for (the Muslims) to ask them about Isa. No grief
touched us like that which touched us then, so the people got together,
and some of them asked the others: “What will you say about Is3, if he
asks you about him?” They replied: “By Allah! We will say that which
Allah said about him and what our Prophet brought, and whatever
happens, happens.”

When they entered the king’s chamber, he said to them: “What do
you say about ‘Isa, the son of Maryam?” Ja’far said to him: “We say what
our Prophet # brought, that he is the slave of Allah, His Messenger,
a spirit created by Him, and His Word (‘Be’) which He bestowed on
Maryam, the pure and chaste.” Al-Najashi then reached to the ground
with his hand and picked up a (wooden) straw and said: “What you
said did not deviate from what Isa bin Maryam was, not even by the
size of this straw.” His patriarchs raised their voices when he said that.
He said: “By Allah! Even if you raise your voices (it is the truth). Go
(O Muslims), you will be safe in my land; whoever abuses you will be
punished; whoever abuses you will be punished; whoever abuses you
will be punished. It is not pleasing to me to have a mountain of gold
if that means I would harm any of you. Give (the two Meccans) their
gifts back, for we are in no need of them. By Allah, Allah did not take a
bribe from me when He gave me my kingdom back, so I will not take
a bribe in return for not fulfilling His commands. Also, Allah did not
obey people in what they wished for me (that is, to lose the kingship),
so I will not obey people in disobedience to Allah.”

[The two Mecca men] left in failure and took back whatever gifts
they brought with them, and we stayed there (in Abyssinia) in the best

residence, with the best neighbour.* By Allah, we remained in this state

48. It would be appropriate to mention here that both the Meccans later embraced Islam.
‘Amr b. al-As realized that the power of Islam was increasing and their message became
apparent, he fled to al-Najashi hoping to find a safe refuge in case the Muslims take over
Mecca. However, al-Najashi convinced ‘Amr to embrace Islam, which he did before
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until a challenger rose against the king. By Allah, we didn’t feel grief
greater than the grief that befell us when that happened. We feared that
the challenger would overpower al-Najashi, and that a man who didn’t
know what al-Najashi knew about us (would become king). Al-Najashi
set out [to meet the challenger’s army; between (the two sides) was the
River Nile. The Companions of the Messenger of Allah i said: “Is there
one among us who will observe what will occur today and then bring
us the news?” Al-Zubair b. al-Awwam said: “I will.” He was one of the
youngest men. They blew up a (leather) canteen and he placed it on his
chest allowing him to swim to the other bank of the Nile where they
(the armies of al-Najashi and the challenger) met in battle, hurrying so
he could witness what happened. We supplicated Allah for al-Najashi
to overpower his enemy and that he would be re-established in hisland.
[Al-Najashi gained victory over the challenger, and Allah destroyed the
challenger and he was killed.] Abyssinia was reunited under al-Najashi.
Al-Zubair came back to us and gestured to us with his cloak, saying:
“Glad tidings! Allah gave victory to al-Najashi!” By Allah, we didn’t
know of happiness regarding anything like our happiness on that day.
So, we stayed in his dominion in the best of residence, until we rejoined

the Messenger of Allah # who was then still in Mecca.

In another narration she said: “We remained in Abyssinia, until

returning to Mecca. He then migrated to the Messenger of Allah # in Medina in the
beginning of the eighth year after the migration (629 CE), before Mecca was conquered.
His submission to Islam was great. ‘Amr became close to the Messenger of Allah #, who
testified to his uprightness and faith. ‘Amr became one of the greatest Companions. He
led the Muslim army that conquered Egypt, and he lived there until he died in the year
43 AH/664 CE. ‘Abd Allah b. Abi Rabi‘ah also became Muslim on the conquering of
Mecca and his submission to Islam was also great. The Messenger of Allah # appointed
him as governor of Al-Janad, an area in Yemen between Aden and Taiz. He remained there
until the tribulation of the insurrection against ‘Uthmin, the third Caliph. ‘Abd Allih lefc
Yemen to support ‘Uthman but on the way, fell off his ride and died in an area close to
Mecca in the year 35/656. For their biographies, see Tahdhib al-Kamal, vol.14, p.492, vol.22,
p-78; Tarikh al-Islam, vol.2, pp.2s6, 425.
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some of us returned to Mecca, while some of us stayed behind.”+

RULINGS AND BENEFITS DERIVED FROM THIS STORY

I have contemplated this great story and found many meanings
and benefits within it. This is a summary of some of the benefits:
The Prophet’s # advice to his oppressed Companions to migrate to
Abyssinia, and in fact commanding it, shows the compassion he had
towards them, his mercy with them, his concern for their lives, and
his feeling pain because of the torture and extreme harm they were
afflicted with, even though he was physically safe from harm himself

49. Collected by Muhammad b. Ishiq, A[-Siyar wa ‘1-Maghazi, p.213 who stated:
“Muhammad b. Muslim b. Shihab al-Zuhri narrated to us, from Aba Bakr b. ‘Abd al-
Rahmin b. al-Harith b. Hishim al-Makhzami, from Umm Salamah b. Abi Umayyah b.
al-Mughirah, the wife of Allih’s Messenger #£” and it was recollected by Ibn Hisham in 4/-
Sirah al-Nabawiyyah, vol.1, p.334; also reported by Ahmad, Musnad, vol.1, p.2o1, no.r740,
volss, p.290, 10.22498; Ibn Khuzaymah, A4[-Sabih, no.2260; Aba Nuw'aym, Al-Dala’il al-
Nabuwwah, no.194; Abtt Nw’aym, Hilyah al-Awliya’, vol.i, p.us; al-Bayhaqi, Al-Sunan al-
Kubra, vol.g, p.o; al-Bayhaqi, Al-Dala’il al-Nabuwwah, vol.2, p.3o1; Ibn ‘Abd al-Barr, Al-
Durar fi l-Maghazi wa ‘I-Siyar, p.134; and via the route of Muhammad b. Ishaq and this is
his isnad of it; reported by Ishiq b. Rahawayh, Musnad, no.183s; al-Bayhaqi, Al-Asma’ wa
1-Sifat, no.423, Al—ﬁiqdd, p-46 and Shib al-Imén, no.82 - via the route of transmission of
Jarirb. Hazim from Ibn Ishiq who said: “al-Zuhri narrated to us from Aba Bakr b. ‘Abd al-
Rahmain b. al-Harith b. Hisham from ‘Ubayd Allah b. ‘Abd Allah b. ‘Utbah from ‘Urwah
b. al-Zubayr.” The core of the hadith is narrated from Aba Bakr b. ‘Abd al-Rahman b.
al-Harith from Umm Salamah and the chain of transmission of the hadith is good as stated
by al-Hafiz al-Traqi in Al-Mughni an Hamal al-Asfar, no.2097, and al-“Allamah al-Albani
in Silsilab al-Abadith al-Sabibah, no.3190. Al-Hifiz al-Haythami stated in Majmd’ al-
Zawd’id, vol.6, p.24, n0.9842: “Reported by Ahmad, and the narrators in the chain of
transmission are those of the Sahih except for Ibn Ishaq who acknowledged hearing it.”

Al-“Allimah Ahmad Muhammad Shakir stated in his critical edit of Al-Musnad, vol.3,
p-180: “The chain of transmission is authentic, Aba Bakr b. ‘Abd al-Rahmin b. al-Hirith
b. Hisham b. al-Mughirah is a senior Tabi‘7 and one of the famous Seven Jurists, he was a
trustworthy jurist from the masters of Quraysh.”

Shaykh al-Islim Ibn Taymiyyah relayed the hadith and used it as a proof in Al-Jawaib
al-Sahih li man Baddala Din al-Masih, vol.1, p.243 and said: “A group of ulema and
huftiz mentioned their story such as Ahmad b. Hanbal in the Musnad, Tbn Sa'd in Al-
Tabagar, Aba Nu‘aym in Al-Hilyah and others. The people of tafsir, hadith and figh also
mention the story and it has been relayed via multiple routes of transmission according to
the ulema.”
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(at the time). Allah says:
o o o 2 (i il 52 i 02 25 1t 1)
{25 25
Verily, there has come unto you a Messenger (Muhammad) from
amongst yourselves (whom you know well). It grieves him that you
should receive any injury or difficulty. He (Muhammad) is anxious over

you; for the believers (he is) full of pity, kind, and merciful. (Qur. 9:128)

The migration the Prophet’s # Companions took was to establish
their right to believe in the Oneness of Allah and to worship Him in
safety and peace, and was not for any monetary or political reasons.
This was their cause in their home and native land, Mecca, for their
intent was not to dispute over the control of Mecca or to rule it.
Therefore, it was easy for them to leave Mecca, even though it is
the best and most honourable place on earth, because the abode of
Muslims is wherever they are able to worship their Lord and feel
self-secure.

The Prophet # praised al-Najashi, who wasn’t Muslim at that
time, by saying, “He is a king who forbids anyone to be oppressed
within his domain.” This indicates that a person who differs in
religion and creed from Muslims might possess traits of truth,
justice and mercy, which may become a foundation on which they
could earn praise, leading to cooperation with them in truth and
uprightness.

Non-Muslims are diverse when it comes to the stance they take
on Islam and its people. Some of them might exaggerate their enmity
and hostility, some might lean more towards peace and restraint,
while others choose to deal with Muslims on the foundations of
truth, justice, and fairness. Therefore, it is ignorance and injustice if

one doesn’t treat non-Muslims accordingly, and treats them all the
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same, regardless of the stance they take.

The noble Companions resorted to complete honesty when they
presented their case to al-Najashi, and consequently, earned the
support of Allah, and then gained acceptance and favour with the
king of Abyssinia. Among the fruits of their stance, was that the king
was convinced of their message and entered the religion of Islam. He
was firm, regardless of whether it was in opposition to the beliefs of
the noblemen of his country or the general masses of his people. Yet,
he kept his Islam concealed until his death in the ninth year after the
migration (630 CE). On the day al-Najashi died, the Prophet # said
to his Companions in Medina:

(35! - s i e \,L,a_e£ 25 | 40 445 @@L{a j.é.; b:l\ S
Today a righteous man has died, so get up and pray for your brother,
Ashamah.*

The description the Prophet # gave his Companions about al-
Najashi became apparent and true later, for the king insisted on
listening to the plea of the Muslims who sought refuge with him,
before he ruled for or against them. This was due to his fairness
and wisdom, and the wholeness of his justice. The manifestation
of the Prophet’s # statement regarding al-Najashi, despite the far
distance between them, is one of the proofs of the truthfulness of
his prophethood.

Despite it being brief, the discourse of Ja’far b. Aba Talib in
front of al-Najashi demonstrated his extensive understanding of
the foundations and rulings of the religion and its universal aims.

so. Al-Bukhari, Al-Sahib, no.13r7, and Muslim, Al-Sahib, no.9s2, from the hadith of Jabir
b. ‘Abd Allah.
st. This is why Muslim scholars considered the story of the migration to Abyssinia among

the proofs of Muhammad’s prophethood. Among these scholars: Aba Bakr al-Bayhaqj,
Dala’il al-Nubuwwah, vol.2, p.28s.



66 PART ONE

The first of these principles, and the most important among them,
is singling out Allah in worship and disavowing oneself from
polytheism and its people. The religion also encourages certain
qualities that produce piety and purification of the soul and promote
good character when dealing with the creation. The superiority of
these traits became clear when Jafar compared the evil manners
practiced by pre-Islamic ignorance to the merits of Islam.

The Prophet’s #2 Companions plead their case to the king by
mentioning the oppression and injustice that befell them, and the
fact that they chose him over everyone else in the hope of gaining his
protection, justice, and fairness.

The Companions mentioned the good reception they received
while they were in Abyssinia, stating that they enjoyed their stay, as
a form of loyalty, appreciation, and acknowledgment of the favours
that were granted to them.

This narrative proves the permissibility of Muslims seeking, and
being granted protection, by non-Muslims, by taking refuge with
them for the sake of their safety - if the need calls for it that is. This,
without a doubt, is conditional on refraining from supporting those
at war with Islam and Muslims, and providing their stay amongst
them does not cause harm to Muslim countries or their interests.

The land Muslims seek refuge in should never be taken as a base
to conspire, scheme, plot, or betray Muslim countries. Ibn Hazm®
said:

As for those [Muslims] who flee to a place of war (ard al-harb) because

s2. “‘Alib. Ahmad b. Sa‘id b. Hazm al-Qurtubi al-Zahiri (d. 456AH /1063 CE) is among the
most famous scholars of Andalusia. He was a poet, writer, muhaddith, faqih, philosopher
and historian. He is distinguished by his beneficial works of authorship on different
branches of knowledge, among the most famous works are: Al-Fisal fi I-Milal wa ‘I-Abwal
wa ‘I-Nibal, Tawg al-Hamamab, Jambarah Ansab al-Arab, Al-Muballa bi ‘I-Athar and
Al-Ihkam fi Usil al-Abkam. His biography is found in Siyar, vol. 18, p.184, no.99.



ON RECEIVING PROTECTION FROM NON-MUSLIMS 67

of feared oppression, wherein its people do not fight Muslims nor help
others in doing so, and who cannot find Muslims to protect them, then
there is no sin on them in this case, because they are forced to do so. We
[should] mention that al-Zuhri, Muhammad b. Muslim b. Shihab,
was determined to travel to the land of the Byzantines if and when
Hisham b. ‘Abd al-Malik died, because al-Walid b. Yazid, who was to
be the caliph after Hisham, vowed to spill his blood, if he was able.5*

Therefore, whoever is in this situation, is excused.ss

53. Al-Zuhri was from the Imams of the Tabi‘tn, a faqih and hifiz; he was agreed upon
in regards to his virtue, precision and leadership in religion and knowledge. He died in 124
AH/742 CE before the death of the Umayyad Caliph Hisham b. ‘Abd al-Malik b. Marwan
b. al-Hakam who died in 125 AH/743 CE, then al-Walid b. Yazid b. ‘Abd al-Mailik assumed
power and he was an open sinner who persevered in this openly and dishonoured Allah’s
Sanctities without care. For this reason, al-Zuhri spoke about him and exhorted the Caliph
Hishim b. ‘Abd al-Mailik to remove him from succession, however Hishim did not do this
and thus al-Walid assumed power after him but not for long as he was killed after a year in
power. Refer to Ibn Kathir, Al-Bidayah wa ‘I-Nihayah, vol.9, p.3s1, vol.10, p.2.

s4. This story is found in Ibn Sa'd, A[-Tabagat al-Kubra, vol.s, p.356; al-Baladhuri, Ansab
al-Ashraf, vol.3, p.2oo; Ibn “Asakir, Tarikh Madinah Dimishg, vol.ss, p.381; al-Dhahabi,
Siyar, vol.s, p.342.

ss. Ibn Hazm, Al-Muballi bi 1-Athar, vol.i, p.20o, no.2198.
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How a Protection Contract is Concluded
and Established

Islamic jurists are of the view that a protection contract becomes
established through any statement that specifies this aim, that is, a
statement thatindicates granting safety, such as “I give you a promise
of safety,” “You are safe,” “I grant you safety,” or the like.

Jurists also state that it is allowed to grant safety in any language,
by using an explicit statement such as “I place you under my
protection,” “I grant you safety,” or “You are safe,” along with
indirect statement such as “You will be given what you wish,” “Be
as you are,” and so on.

It is also permissible to send a messenger to offer protection,
because it is more firm than writing, regardless of whether or not
the messenger is Muslim or not, since this aspect is inclusive, so as
to preserve life.

Granting protection can also be performed by using clear signals,
even by someone who can speak. The need to use signs may arise
when the party requested to grant protection may not speak the
language of the Muslims, and vice versa.

Granting protection® can clearly be unconditionally stated by
saying “You are safe,” or it can be tied to a condition such as by saying
“Whoever does this certain thing will be safe,” due to the Prophet’s

s6. In Arabic, ‘al-Tjab’ (to grant/offer protection) is to affirm something, and in figh
terminology it refers to “whatever emanates from one of the two people making an
agreement so as to enact behaviour, and it is obligatory and affirms action on it.” See
Al-Mutla' 4la Alfag al-Mugnd, p.271 and Al-Qamaiis al-Fight Lughab wa Istilab, article
‘wajaba.’
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# statement on the day Mecca was conquered: “Whoever enters the
house of Aba Sufyan, then they are safe.””

As for accepting protection®, most jurists agree that explicit
acceptance is not a condition of its validity, because a foundational
aim during the process of offering and/or accepting protection is that
they are made as inclusive as possible. With that said, it is stipulated
that combatant non-Muslims being offered protection must perform
some actions that allude to their acceptance of the offering of peace,
namely, they must refrain from combat and warfare thereafter. It is
enough for them to give a signal or a gesture which alludes to their
acceptance, even if the person gesturing is able to speak and express
their acceptance. This occurs in case they did not blatantly accept
the offering of peace prior, because if they have already responded
positively, they are not in need of accepting it again.”

Later, we will mention a statement by the scholar al-Sarakhsi in
which he states that terms of protection become compulsory on a
Muslim to uphold, even if he had secured it through allusion, lying,
or deceit. The soundness of this ramification is confirmed in the
narration concerning ‘Umar b. al-Khattab regarding his enforcing
protection with little indication. This asserts the significance of
respecting promises of protection, so as to give precedence to the
preservation of life. This stance was narrated by Aba ‘Atiyyah who
said:

‘Umar wrote to the people of Kufah, “It was mentioned to me that the

57. Muslim, A[-Sahih, no.r780, from the hadith of Aba Hurairah.

58. In Arabic, ‘al-qabal’ (accepting), which is to be pleased with something and incline
towards it, and in figh terminology it refers to “the consequence of a sought-after interest
of something, like a buyer saying ‘T accept’ and the likes.” See Al-Qamiis al-Fighi Lughah
wa Istilah, article ‘qabila.’

59. Al-Sarakhsi, Sharh Siyar al-Kabir, vol.i, p.283; Ibn Qudamah, Al-Mughni, vol.3,
p-192, 10.1684; al-Kasani, Bida’i al-Sandi, vol.7, p.289; Al-Mawsiiah al-Fighiyyah, vol.37,
p-168, article ‘mustdimin.’



HOW A PROTECTION CONTRACT IS CONCLUDED 71

word, ‘mattars,” refers to safety in Persian. Therefore, if you say it to

6o

anyone who doesn’t understand your language, then they are safe.

Abt W21l narrated:
‘Umar’s letter reached us while we were at Khanaqin.® [‘Umar wrote
that] if a man said to another man: “L tadhal (don’t be scared’),” he
has granted him safety; if he said: “La takhaf (don’t be frightened),”
then he has granted him safety; additionally, if one said: “Mattars,”
then he has also granted him safety. ‘Umar continued: “For surely,

162

Allah knows the languages of the people.

Mujahid said:
‘Umar said: “Any Muslim who makes a sign to an enemy combatant
that indicates “if you get down then I will kill you,” after which the
enemy combatant gets down [from his riding beast] under the

impression that he had been conferred a promise of security then the

60. Reported by Ibn Abi Shaybah, Al-Musannaf, no.34082 with an authentic chain
of transmission. Aba ‘Atiyyah is al-Wadi7 al-Hamdini al-Kafi, who was noble and
trustworthy, from the senior Tabi‘an. For a biography of him refer to Tabdhib al-Kamal,
vol.34, p.90, n0.7516.
61. Khanagin: a town north-east of Baghdad which is still thriving and known by this
name; it is part of the Iraqi Dayali governorate.
62. Reported by ‘Abd al-Razziq, Al-Musannaf, no.9429; Abu "1-Qisim al-Baghawi, Al-
Jddiyat, n0.2694; Ibn Abi Shaybah, A4l-Musannaf, no.3408s; Ibn al-Mundhir, Al-Awsat,
n0.6670; al-Bayhaqi, A[-Sunan al-Kubra, vol.9, p.96 and its chain of transmission is
authentic. Aba Wa’il is Shaqiq b. Salamah al-Asadi al-Kaf7, the trustworthy scholar, from
the senior Tabi‘an. For his biography refer to Tabdbib al-Kamal, vol.ia, p.548, no.2767.
Ibn Hajr said in A[-Farh, vol.6, p.27s:
“Mattars” with a fathah on the mim and shaddah on the t2’, sukan on the r2’, and
the ta can also accept a kasrah, is a Persian word which means “do not be afraid”; it is
a word which we come across from some of the non-Arabs. It has also been said that
there is a suk@in on the ta” and a fathah on the ra’ [i.e. “matras”]. It is mentioned in A/-
Muwatta’ from the narration of Yahya b. Yahya al-Andalasi with the word “mattars.”
Ibn Qarqal stated: “It is a non-Arabic word and it is apparent that the narrator made
the ta of it heavy as many of the Andalusians do.”



72 PART ONE

enemy combatant has to be given it.

It becomes clear to us from what has preceded that contracts of
protection and covenants of security are initiated with words, signals,
or actions that indicate granting protection and safety. With this in
mind, it becomes apparent that the circumstances prevalent in our
times are Islamically acceptable. Among them are visas, regardless of
the type and regardless of how they are issued, and residence permits,
whether permanent or temporary, for the purpose of study, trade,
diplomatic missions, marriage, humanitarian needs, political refuge,
etc. As for obtaining citizenship and the right to be naturalised, it
is greater and more binding than a mere visa or residence permit.
Whoever contemplates the fatwas of the scholars of our time will
see that they consider all of these circumstances of protection to be
binding on Muslims, both religiously and morally, just as they are
binding on them with regards to laws and civil regulations.

63. Reported by Ibn Abi Shaybah, Al-AMusannaf, no.34086 and its chain of transmission
is authentic. Mujahid is Ibn Jabr al-Makki the trustworthy Imam in tafsir and knowledge.
For his biography refer to Tahdhib al-Kamal, vol.27, p.228, no.s783. Reported by Ibn Abi
Shaybah no.34087 via the route of Talhah b. “‘Ubayd Allih b. Kariz who said that “Umar

wrote to the army generals...” then he mentioned it.
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The Legislative Foundation for the
Issues Discussed in this Book, and the
Relation This Has to Current Affairs

I have frequently cited verses from the Noble Quran and prophetic
traditions in this book according to the understanding of the
Companions, those who followed them and the Muslim jurists
who followed their example throughout the ages. I haven’t quoted
contemporary scholars and researchers except on a few topics. The
reason behind this, as I pointed out in the introduction, is that I
wanted to share examples of noteworthy sharia laws and morals from
our figh references which are widely held in esteem and accepted by
Muslims in general, as compared to the writings of contemporary
scholars which some people of evil desires and personal interests
have thrown doubt over; despite these scholars having trustworthy
academic standing, authority and making sincere efforts in serving
Islam and the Muslims of this era.

The jurisprudential citations used in this treatise are modelled
on the method of the early jurists in dealing with matters that were
connected to current affairs and conditions that existed and prevailed
in their time. Their usage of terminology demonstrates this fact, for
among the most important —and oft-repeated terms in this treatise-
are: Dar al-Islam (Land of Islam), Dar al-Kufr (Land of Disbelief),
and Dir al-Harb (Land of War).

Therefore, I will mention here a brief explanation of these terms,
their origins, the reasons behind using them and how they have

come to change in present times.
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1. DAR AL"ISLAM

The meaning of ‘dar’ is a place, location, and residence, which in this
context, means: a country.®* Therefore, ‘al-dar’ in the terminology
of the jurists refers to what in present-day times is considered a
country; it is an expression which refers to a group of people who
permanently live in a certain region which is governed by a ruler
and a legal structure with a meaningful personality and political
independence.®

Therefore, a Dar al-Islam, is a country that ascribes to the Islamic
faith, making this the dominant ascription in its general religious,
cultural, and societal structure and quality, regardless of whether
non-Muslim communities living within it are a majority or minority,
as they also enjoy their freedoms and rights. In any case, the laws of
Islam are apparent and dominant in such a country.

What is meant by Islamic law, is the practices and general traits
that make the religion of Islam unique from others, including: the
azan, the iqamah (the call to start a prayer), congregational prayers,
Friday prayers, Islamic festivals, reverence of the pillars of Islam, and
the implementation of laws that preserve the identity and qualities
of Muslims, even if deficiencies or shortcomings exist within their

implementation.®

64. See Ibn al-Manzar, Lisan al-Arab, article. ‘dar’ and Al-Mawsiah al-Fighiyyah, vol.2o,
p-198, article. ‘dar.’

6s. Dr Ali S$adiq Aba Hayf, Al-Qaniin al-Dawli al-Am, p.1o9; Dr Muhammad Salim
Madkar, Mazlim al-Dawlabh al-Islamiyyab, p.s;.

66. The Imam, muhaddith and faqih Aba Bakr Ahmad b. Ibrihim al-Isma‘li (d.
371AH/982 CE) said in ltigid Abl al-Sunnab, p.s6, point.49: “The [People of Sunnah]
consider lands [where Muslims predominantly reside] as Dar al-Islam, and not Diar al-Kufr
as the Mu'‘tazilah claimed, for as long as the azan and igamah (call to begin a prayer) are
publicly pronounced, and that the people [of that area are able to] safely perform prayer
and pronounce the azan.” On this topic under discussion, refer to Dr ‘Abd al-Rahman al-
Luwayhiq, A[-Ghuli fi I-Din, pp.330-346, for the relevant evidences and the opinions of
the Four Madhabs.
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2. DAR AL"KUFR

Dair al-Kufr is the opposite of Dar al-Islam. It is every country where
the characteristics of Islam are absent from its structure. Thus, the
jurists define it as: “Every land where laws of kufr (non-Islamic laws)
are prevalent.” This is true regardless of whether the said land’s
Muslim nationals are few or many, and enjoy various freedoms and
rights according to the laws of the country they live in.

3. DAR AL"HARB

The jurists in general described every disbelieving country as a Dar
al-Harb (Land of War), and these two terms have one meaning.”
Therefore, if a non-Muslim country is in a state of war with a Muslim
country, then describing it by using the term Dar al-Harb is clear and
non-controversial. However, if it is in a state of reconciliation and
peace with Muslim countries, then describing it as a Dar al-Harb
is based on examining its original state pertaining to when it may
not be at peace with Muslims. Therefore, it would be considered a
Dar al-Harb based on its potential strength and capability, that is,
to wage war against Muslims, even if that is not the current state of

affairs.

ORIGIN OF THIS CLASSIFICATION AND THE CONNECTION IT
HAS TO CURRENT AFFAIRS

What the jurists relied on as evidence when they divided the world
into two lands: Dar al-Islaim and Dar al-Kufr or al-Harb, is based

67. Refer to the definition of Dar al-Kufr, which is also referred to as Dar al-
Harb, in al-Sarakhsi, Sharb al-Siyar al-Kabir, vols, p.216s; Bidai® al-San’iy vol.7,
pp-130-135; Ibn al-Qayyim, Abkam Abl al-Dhimmab, vola, p.728; al-Mardawi, Al-
Insaf, volio, p3s; Al-Mawsiiah al-Fighiyyab, vol.2o, p.206, article ‘dar al-harb;’
Al-Mawsiiah does not have a separate article for ‘dar al-kufr’ due to it being synonymous
and due to the latter not being used much by the jurists.
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on detailed proofs from the Quran and Sunnah which establish the
foundations on which a Muslim country should be built, elucidate
its characteristics, and institutionalise its relationship to other
countries in times of peace and war.®®

Likewise, this division was also based on the state of affairs and
time-frame during which such rulings, characteristics, and relations
emerged. The categorisation is thus grounded on proofs from the
sharia, and on the nature of continual competitive or confrontational
relationships between countries, and no state was subject to any
international system which governed relations between states.
Accordingly, the jurists formulated this categorisation and specified
the implications of it to make it easy for them to categorise the
relationship between the kinds of lands, to affirm Islamic laws that
pertain to the residents of each land, Muslim and non-Muslim, and
to distinguish the ramifications of living in them; their motives,
therefore, for this categorisation were religious, legal, political, and
practical.

This issue has gained the interest of present day scholars and
researchers, and their opinions on it vary. Some of them thought
that what was mentioned in the figh references should be wholly
upheld®, while others claimed that such stances lack legislative

evidence and were merely opinions of jurisprudence which reflect

68. For a definition of Dar al-Kufr/Dar al-Harb, refer to al-Sarakhsi, Sharh al-Siyar
al-Kabir, volss, p.216s; Bidai‘al-Sanat’, vol.7, pp.13o-31; Ibn Qayyim, Abkam Abl al-
Dhimmah, vol.a, p.728; al-Mardawi, Al-Insaf, vol.xo, p.3s; Al-Mawsiah al-Fighiyyabh,
vol.20, p.206, under article ‘dar al-harb” and it did not have a separate article for ‘dar al-
kuft’ due to it being synonymous and furthermore, the latter was used less frequently by
the jurists.

69. For a source on the evidences of the categorisation refer to Dr Isma‘l Fatani, Jkbrilaf
al-Darayn wa Atharubu fi Abkam al-Miamalat wa ‘I-Mundkabat, pp.23-30; Dr ‘Abd
al-Aziz b. Mabrtk al-Ahmadi, Ikbtilaf al-Daryan wa Atharubu fi Abkam al-Shariah
al-Islamiyyah, vol., pp.297-312. For an example refer to Fatani, Jkbtilaf al-Darayn, p.s7;
Dr Muhammad Rafat “Uthman, Al-Huging wa -Wajibar wa ‘1-flagar al-Dawliyyabh fi
I-Islam, p.163.
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a certain historical period, and should be completely nullified.”
Moreover, a third group took the middle ground, stating that peace
treaties remove the designation of a land being that of war, and
therefore, it merely becomes a Dir al-Kufr, and not Dar al-Harb;
thereby, it can be termed a Dar al-‘Ahd (Land of Treaty).”

I am unable to go into detail regarding these opinions with
proofs, research, and critical discussions, as that would be outside
the scope of this book. However, I will mention the view I favour
from among them, which is the third opinion, and all success comes
from Allah:

Whoever reflects on appending abodes to Islam, kufr and
harb will find that they entail essential attributes which cannot be
removed except by removal of the entire abode itself, or fluctuating
attributes which if removed will not render the removal of the
entire state itself. For instance, the classification of Islam cannot be
removed from aland that is associated with the religion of Islam asits
political, religious, cultural, and social foundation. Each state which
is devoid of the essence of Islam cannot be described except as being
a ‘non-Islamic state” and it cannot be given any other description.

This is contrary to the designation of harb, for it can change while

70. For example refer to closing statement of the Mardin Conference which was held in the
city of Mardin, Turkey 12/4/1431 AH corresponding to 28th March 2010 CE.

71. This is the view of Shaykh Muhammad Aba Zahrah in his book Al-flagar al-
Dawliyyab fi I-Islam, p.s6 wherein he categorised three abodes: Diar al-Harb, Dir al-Islam
and Dir al-‘Ahd. He extracted this categorisation from some words of Imams al-ShafiT
and Muhammad b. al-Hasan al-Shaybani. Abt Zahrah was followed in this by some
contemporary researchers; however, the one who investigates this matter will see that
this categorisation according to the jurists was general. Thus, to trace the categorisation
of three to the two Imams is incorrect and was discussed by Isma‘l Fatani in his book
Ikhtilaf al-Darayn, pp.40-s7. Shortly, we will transmit the words of Shaykh al-Islam Ibn
Taymiyyah in his differentiation between Dar al-Kufr and Dir al-Harb and this could
possibly support Abi Zahrah’s categorisation. This is from the aspect of figh verification
and there is nothing to prevent a new ijtihad in the matter based on the current situation of
international relations; this will be explained later.
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the designation of kufr (un-Islamic) remains within it. This is also
the case when it comes to non-Muslims. They may consider Dar al-
Islam as one which is at war with them, or as a Dar al-Islam that is at
peace and covenant with them.

Earlier jurists were unable to remove the designation of harb
from any non-Islamic country, because, as we mentioned before, the
relationship between various countries was built on confrontation
and competition. This was not particular to relations between the
Islamic State with other nations, but with all other countries with
each other, alongside their different religions, national identities, and
geographical locations. They all were in a state of constant warfare
and confrontation. The only time they were not in this state, when
they actually had peace, was in times of emergency. Thus, the term
Dar al-Harb was used by the jurists without exception, even if what
they meant by Dar al-Kufr was a land that had a peace treaty and
non-hostility pact between them and the Muslims.

However, the following words of Shaykh al-Islam, Aba ‘l-“‘Abbas
b. Taymiyyah™ indicate the correctness of what I have stated, in
that the designation of harb can be removed from Dir al-Kufr. Ibn
Taymiyyah said: “A Muslim who is residing in Dar al-Harb, or in a
non-combatant Dar al-Kufr....”” This is a clear distinction between
the two lands. Ibn Taymiyyah said in another instance:

72. He is Shaykh al-Islaim Taqi al-Din Aba ‘-Abbas Ahmad b. ‘Abd al-Halim b. ‘Abd
al-Salim b. Taymiyyah al-Numayri al-Harrani al-Hanbali al-Dimishqi (d. 728 AH/1328
CE); the Shaykh al-Islim of his time, and the most prominent scholar of his time. He had
a major impact on religious sciences and was a righteous rectifier and preacher to return
to the Quran and Sunnah. He had a major role in the Arabic language and its sciences
and in other sciences. His works number over 300 on different Islamic sciences, the most
important of his works being: Igtida’ Sirat al-Mustagim, Al-Sarim al-Maslil &la Shatim
al-Rasal, Dar’ Tagrud al-Aql bi ‘I-Nagql, Minhaj al-Sunnah al-Nabawiyyah and he also
has a number of fatawi and treaties, some of which have been printed in Majmi al-Fatawa
which is in 35 volumes and A/-Fatawa al-Kubra which is in s volumes. For his biography
refer to al-Zirikli, AL-Alam, vol.1, p.144.

73. Igtida’ Sirar al-Mustagim, p.r77 — of al-FiqT’s edit; al-Agl’s edit, vol., p.471.
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The case of a location changing [to one for] the Muslims or a non-
disputed frontier zone [thaghir] is a fluctuating feature rather than a
necessary feature in that it can either be an abode of Tslam, kufr, al-harb,
silm (peace), ilm (knowledge), iman (faith), jahl (ignorance) or nifaq
(hypocrisy). It changes depending on the changing residents and their
features as opposed to the Three Masjids’* which are distinguished by

their necessary attribute which cannot be removed.”

Note how he mentioned Dar al-Kufr in contrast to Dir al-Islam, and
Dar al-Silm (Land of Peace) in contrast to Dar al-Harb. Therefore,
there are two distinct designations with regards to non-Muslim
areas, not just one.

Due to this evidence, we realise the correctness of saying that the
designation of harb, first and foremost, has been removed from non-
Islamic countries since the establishment of the United Nations
on the 24th of October, 1945. The UN charter asserts two main
goals, which are world peace and human dignity. The UN charter
states that membership is open to any country that loves peace and
is able and willing to execute the duties mentioned in the charter.
Countries of the Islamic World have joined the United Nations and
adhere to the mostimportant element of its charter, namely, “for the
relationship between states to be established on peace.” There is no
doubt that this has caused important changes to the foundation of
the relationship between states as they are now based on peace and
not war, which is completely opposite to the situation of previous
periods of history.

This kind of change is acknowledged by the Islamic sharia. This

74. i.e. al-Masjid al-Haram, al-Masjid al-Nabawi and al-Masjid al-Aqsa.
7s. Ibn Taymiyyah, Majmii‘al-Fatawa, vol.27, pp.s3-s4.
76. See Al-Mawsitah al-Arabiyyah al-Alamiyyab, article ‘united nations’.
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is why contemporary fuqahi did not ignore this topic, but instead
discussed it as soon as it became apparent and relevant. I present here
an important quote which signifies a major scientific and unique
description of this new occurrence. It is by one of the most famous
fugaha of the last century, Shaykh Muhammad Aba Zahrah;” he
said:
It should be noted that the world is currently gathered under one
organisation where each of its members abides by its laws and charter.
The ruling in Islam regarding this situation is that pledges and
obligations must be upheld by Islamic countries that sign on to these
treaties, so as to adhere by the law of being faithful to contracts which
the Noble Quran asserts. Based on this, the lands of non-Muslims
which are associated with this world organisation (UN) are not
considered Lands of War but should be considered Lands of Treaty
(Dar ‘Ahd).”®

This does not undermine the fact that the world is divided into Dar
al-Islam and Dar al-Kufr, because it is a division enacted by reality

that is based on the religious characteristics of each area. Therefore,

77. The Scholar and fagih, Muhammad b. Ahmad Aba Zahrah (1316-1394AH/1898-1974),
was among the most knowledgeable scholars of the Islamic sharia during his time. He
was born in El Mahalla El Kubra, which is part of the western governorate in Egypt. He
graduated from the School of Islamic Law in 1343AH/1924, then from Dar al-Ulam in
1346AH/1927. In 1352AH/1933, he was chosen to teach at the college of Usal al-Din, and
then a teacher of higher education. He then taught at the College of Law in the University
of Cairo, teaching Islamic sharia; he later headed the sharia department. He was also chosen
to be a member of the Islamic Research Centre, associated with al-Azhar University; this
occurred in 1382AH/1962. He became well-known for his many articles, treatises and books
in which he dealt with many different and exclusive issues in Islamic jurisprudence, such as
ownership, contracts, rulings of endowments, laws of wills, inheritance and its obligations,
family law, usury, and the biographies of the most famous fugaha of Islam. His biography
is found in al-Zirikli’s, A-Alam, vol.6, p.2s.

78. Al-1lagat al-Dawliyyah fi I-Islam, p.6o. Later we will mention some important words
from Shaykh Muhammad b. $ilih al-Uthaymin which indicate the removal of the attribute
of ‘war’ from states due to the presences of peace accords between states.
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the term ‘Muslim World’ has since been adopted and is often used
by non-Muslim politicians and intellectuals even more than it is
used by Muslims; when the famous missionary, S. M. Zwemer (1867-
1952), published a magazine specializing in Christianizing Muslims
and attacking the creed and morals of Islam, he did not find an
alternative to calling the magazine, The Moslem World. Likewise,
when American President Barack Obama directed a speech to the
Muslims, he did not mention a name of one of their countries or
a nationality from among their nationalities, not even a sect from
among their sects. Rather, he directed his speech at Cairo University
on the 4th of June, 2009, to the ‘Islamic World” considering it as
one entity that is unique in its religious, historic, moral, and social
affiliation, even though it may include followers of different religions
and cultures who live in peace, and enjoy their rights and freedoms.

Also, on this foundation, in the year, 1381/1961, The Muslim
World League was established, which is an international, non-
governmental Islamic organisation, even though the government
of Saudi Arabia has volunteered to host and fund its operation.
Furthermore, in the year, 1389/1969, The Organization of Islamic
Conference was formed, which is a governmental organisation that
includes 57 member countries.”

Dir al-Islam is uniquely defined by its geographic borders,
political entity, and religious and social characteristics. It provides its
residents the right to defend their land and repel aggression, just as it
provides them a strong and deep-rooted sense of unity, which helps
them to cooperate, and support each other towards achieving their
interests and benefits, as well as repel evil and harm.

On the other hand, negating the attribute of Islam from countries

79. In 2011, this organization decided to change its name to The Organization of Islamic
Cooperation.
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that are not described as having this characteristic, meaning Islam,
is based on the religious, political, and moral stances on both an
individual and collective level that these countries are built on.
Therefore, Muslims who live in non-Islamic countries, whether they
reside there temporarily or permanently, should acknowledge the
different religious classification such countries are given as compared
to Dar al-Islam; they must understand the political system and
moral and social conduct of the people of such countries. Moreover,
they must avoid any incidents that may cause them to clash with
local inhabitants, even as they realise that their creed and behaviour
is different than those of Muslims.

This is the most proper way for Muslims to coexist successfully
and beneficially with non-Muslims in their lands, while still
preserving their own unique religious identity.

Accordingly, it becomes clear that dividing the world into Dir al-
Islim and Dir al-Kufr is not understood as a clash of civilisations that
may create enmity and cause war and confrontation. Instead, this
classification buildsa sound foundation that ensures the preservation
of the specific designation of each side, without interference, while
avoiding clashing, disputing, and seeking dominance over the other.
This honourable aim that was founded by the Islamic sharia before
any modern international laws, guarantees people the right to enjoy
religious freedom, preserve their respective national identity and
prohibits any intervention in the internal affairs of a said country.

This proper concept and accurate understanding of the topic
under discussion has a great impact on the conduct of Muslims
residing outside the borders of Dar al-Islaim. Such Muslims will
strive to, along with what was previously mentioned, maintain their
religious and civil rights, but still be bound by reasonable limits that
do not exceed or infringe on the rights and freedoms of either the
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majority or minority of the inhabitants of the land where they live.
They will also be mindful of the specific nature of the country they
live in.

The absence of this conceptualisation and understanding may
lead some Muslims to act as if they are residing in a Muslim land,
such as Mecca or Medina. They may resort to infringing on the
society they live in, which will lead to a struggle and clash, making it
impossible for them to coexist on the basis of trust and respect. This
ignorance has led a minority of Muslims residing in countries such
as Britain, to demand that the laws of Islamic sharia be implemented
there.

HOW THE LAWS ESTABLISHED IN THIS BOOK ARE APPLIED IN
THE MODERN WORLD

An objection might be raised here about what may appear to be
a contradiction in that this treatise brings to light legislative texts
as they have been understood by early jurists in order to detail
current religious obligations on Muslims residing in non-Muslim
lands. In the opinion of early jurists, such lands necessarily have the
designation of war.

The author of this treatise believes that the designation of war has
largely been omitted in current times. Therefore, there is no benefit
in quoting old texts that refer to religious and legal justifications that
do not exist in the current context.

This objection and problem can be answered in different ways. I
summarise them in the following words:

Firstly: the purpose of this book is to assert deductions built
on truth, justice, mercy, honesty, sincerity, and trustworthiness in
dealings made between Muslims and non-Muslims. In turn, these
concepts are built on firm religious and moral principles and are not
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open to abrogation or change. Therefore, these rulings should not
be taken lightly or ignored, regardless of the place, time-frame, or
circumstance, including where there are differences of opinion and
conflicting scholarly legal conclusions.

Secondly: The removal of the designation of war from Dar al-
Kufr merely constitutes moving from a more strict designation to
one which is lighter. The text of the jurists of the past regarding Dar
al-Harb take precedence in being accurately applied to each abode as
being one of disbelief rather than war. Rather, during these times,
there is a stronger indication, more wisdom and more recognition
that this is indeed the case.

Thirdly: At present, there are numerous extremists and ignorant
Muslims who claim that all international treaties and agreements
are invalid, and that the basis of Muslim relationships with everyone
else is war! Based on these false claims, they justify their terrorist
activities and deviant behaviour which is contradictory to the sharia
and to Islamic morals. This book is here to inform them, by using
evidence from the Quran and Sunnah and authentic quotes from
the scholars of Islam, that Islam is alien to disorder and it does not
condone treachery or the breaching of treaties or pledges. On the
contrary, Islam obligates its followers to be honest and faithful, even
with their enemies in times of combat.

Had such claims been accurate, and they are not accurate, then
the first thing those who make such claims must do, is actually learn
the laws of the religion they claim to support, and adhere to the
religion’s commandments and avoid what it forbids. If they seck
knowledge in these aspects, they will conclude that they must abide
by Islam’s manners and observing its morals, such as refraining from
committing aggression against innocent people.

Hijacking planes, blowing up trains, destroying buildings,
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targeting public places, and spreading chaos and savagery to destroy
the relationship between Muslims and non-Muslims, are not part of
our religion.



86



87

PART TWO
Ramifications of Muslims Coming Under
the Protection of Non-Muslims

PREFACE

In summary of what we mentioned in the first part of this treatise:
granting protection is a contract like other contracts, covenants,
and pacts that occur between people, regardless of their religion or
national identity. Every contract a person enters into inevitably has
ramifications and consequences (athar, sing. athar) that arise from
that contract which determine the rights and obligations of every
side to the contract.

One of the meanings of athar (translated hereafter as
ramifications) in the Arabic language is ‘remnant’ or ‘leftover.” The
word ‘tathir’ refers to the remnant or effect on something.* Based
on this, the fuqaha utilised the word to mean ‘a ramification that
results from an action.” They would say, for example, “One of the
ramifications of marriage is the lawfulness of sexual intercourse, the

282

mourning period and inheritance.”®* An observer will note that the
word ‘al-hukm’ (ruling) was largely utilised and employed in the
classic books of figh in common with the meaning of ‘athar.” The

fuqaha would write about the above-mentioned issue under the

80. See 14j al-Uris, article ‘athar’.
81. See Muljim Lughab al-Fugahad, article ‘al-athar’.

82. See Bada’i‘al-Sana’i; vol.3, p.19o; Al-Inayah Sharh al-Hiddyah, vol.6, p.77 and vol.8,
p-397; Al-Mughni, vol.u, p.371; Al-Mawsiah al-Fighiyyah, vol.az, p.im.
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heading ‘ahkam al-nikah’, or ‘the rulings on marriage.”® The usage
of the word ‘athar’ has only become popular among contemporary
scholars whereby they utilise the phrase ‘athar al-aqd’, intending
thereby the rulings that result from a contract; for example, the
ramifications of ownership contracts, such as buying, donating and
loaning. The ownership transfers from one party to the contract to
the other party provided the pillars and stipulations are upheld. And
so the transfer of ownership is a ruling that results from the contract.

‘Al-hukm’ and ‘al-athar’ are technical terms which have subtle
differences which are unrelated to the subject of this research.® I will
suffice here by pointing out that the connection between the essence
of a contract and the ramification that results from it are neither
one level or form and they vary greatly. At times, the ramifications
include the essence of the contracts, sometimes they include the
conditions and requirements established within the contract, and
at other times, they apply to both parties to the contracts or just one
of them.

This is the case with respect to the ramifications that result from

83. This is apparent from the context of the research in al-Sarakhsi, Al-Mabsat, wherein
he utilised the phrase ‘athar al-nikih’ in only four places during his discussion on the issue
of the mourning period; elsewhere, he utilised the phrase ‘hukm al-nikah’ in 18 places. In
Al-Mughni, Tbn Qudamah utilised the phrase ‘athar al-nikah’ in only one place whereas
the phrase ‘hukm al-nikih’ and ‘ahkim al-nikih’ was used 14 times. Both of the above-
mentioned scholars intended by their every usage, the ramifications of the contract of
marriage, and rarely used the word ‘hukm’ for another purpose; Allah knows best.

84. For example, the term ‘athar’ and its plural are utilised many times in Mawsiah al-
Fighiyyah al-Kuwaitiyyah for numerous topics which were not addressed in the classical
source works of figh. For the purpose of illustration, see the ramifications of a contract in
vol. 1, p.164, vol.2, pp.6-8, vol.8, p.30, vol.22, pp.230-234, vol. 29, p.s, vol.30, p.239, vol.32,
p-108, vol.36, p.62 and vol.42, p.147; for the ramifications of marriage, see vol.22, p.u,
vol.29, p.6, vol.41, p.310 and p.318; on the ramifications of transactions, see vol.9, pp.106
and 233. The usage of the word ‘4thar’ can be found in approximately 200 places under
various contexts. They are mostly used to refer to a ruling which is the result of a certain
matter, particularly what is not to be found in the classic encyclopedias of figh such as A4/-
Mabsiir by al-Sarakhsi, A[-Mughni by Ibn Qudamah, etc.
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entering into a contract of protection or covenant of security. Some
of them relate to the essence of the contract, while others entail
conditions, requirements and terms. Below is a brief summary (of
the ramifications which will be discussed in greater detail):

First ramification: The prohibition of treachery and breaching
contracts with the protectors ensures safety of their lives, wealth,
and honour. This is the essence of the contract and an essential
condition. Violating this part annuls the entire contract.

Second ramification: This is about dealing with non-Muslims on
the basis that they truly own their own wealth.

Third ramification: Muslims living in the lands of non-Muslims
must abide by the rulings of the Muslim religion, just as they are
obligated to while residing in the lands of Islam.

Fourth ramification: The permissibility of dealing with non-
Muslims in buying, selling, gifting, loaning, mortgaging, and other
lawful dealings and transactions.

Note: The second, third, and fourth ramifications are connected
to the Muslim’s creed, religiousness, and character when dealing
with others.

Fifth  ramification: For Muslims, who enter the lands of
combatant non-Muslims intending to conduct military operations
against them, and make it clear to them that what they want is to
enter their protection and on this basis, are allowed to enter their
lands, then it is a religious and moral obligation to abide by the
contract of protection, and they are not allowed to betray their non-
Muslim protectors.

Sixth ramification: If a group of Muslims enter under the
protection of combatant non-Muslims and then war breaks out
between those non-Muslims and another group of Muslims, the
protected Muslims are notallowed to support their Muslim brethren
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until they nullify the contract of protection they have received from
their non-Muslim protectors. They should then inform them of the
annulment of the protection promise.

Note: The fifth and sixth ramifications are both requirements
and conditions in protection contracts and covenants of security.
They are somewhat similar to each other, but also have clear
differences between them. They also have a clear connection to the
first ramification.

Seventh ramification: The permissibility of travelling with a copy
of the Quran to non-Muslim lands when in a state of covenant and
peace. This is from the specific rulings of figh that Muslims must
know when travelling outside Dar al-Islam.

Eightly ramification: Muslims living under protection in the
lands of non-Muslims are not allowed to institute Islamic legal
punishments (al-hudid) amongst them, due to the absence of an
Islamic government. However, they must adhere to Islamic laws
pertaining to committing sins, such as repenting from sins, fasting,
offering expiations, blood-money, etc., which are all religious
obligations. This ramification is very important in order for Muslims
to correct their understanding and conduct in the environment they
live in.

Ninth ramification: Muslims who reside in non-Muslim lands
should deal with its citizens in an upright way, call them to Islam, and
associate with them in matters which Allah has not forbidden. They
should not commit acts that may cause non-Muslims to reject the
true religion, Islam, nor should they incite them with ill behaviour
that will lead to Muslims being harmed or hurt. These are moral and
behavioural requirements.

Tenth ramification: A clarification on the duties on Muslims,
including remembering the kindness they received from non-
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Muslims who were kind to them. They should thank them for
their kindness and repay it by being appreciative, mentioning
them in a respectable way, and wanting good for them. This asserts
the importance of moral ramifications resulting from protection
contracts, even after they expire and the terms of such contracts have
concluded. If such conduct is required after a contract is concluded,
then is it no more so while it is still valid? This aspect also stresses the
obligation for Muslims to treat others with justice and fairness. They
cannot allow themselves to be controlled at any point by selfish or
opportunistic motives.

These ten ramifications are consequences of entering into a
contract of protection. This research has been conducted in order
to assert the religious, behavioural, and moral aspects that Muslims
living outside of Dar al-Islim must comprehend, in order for them
to abide by these rulings and act accordingly. This research has also
been undertaken to uncover the great aspect of the tolerance of the
Islamic sharia, the all-encompassing benefits it brings to human life,
and the goodness it assures to all peoples; and through Allah comes

Success.
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First Ramification

The prohibition of treachery and breaching contracts with non-
Muslims with regards to their lives, wealth, and honour

Truthfulness in speech, fairness in dealings, keeping promises,
tulfilling trusts, and adhering to the obligations of legally valid
covenants and contracts are among the religious obligations
required from every Muslim. No Muslim is given an exception for
not fulfilling these obligations, which are established in numerous
texts from the Noble Quran and authentic prophetic tradition.
Additionally, Muslim scholars have a consensus regarding these
aspects and Muslims agreed to them, generation after generation.

Allah praised the believers who are truthful and successtul as
being those who:

{81 p2ades 1Y 152 5l 3
...Faithfully true to their amanat (all the duties Allih has ordained,

honesty, moral responsibility, and trusts) and to their covenants. (Qur.
23:8)

And Allah also ordered Muslims to honour contracts they are parties
to, when He said:
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O you who believe! Fulfil (your) ‘uqad. (Qur. s:1)

The scholars of tafsir unanimously agree that the meaning of “uqad’

here includes covenants (pledges, pacts), as stated by Imam Ibn Jarir
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al-Tabari® who said:
“Uqad’ is plural for “aqd’, which pertains to tying something to
something else to connect them, like tying a knot between two ropes in
order to bind them tightly. In this respect, the term pertains to when
one has conducted covenants and promises, whether it is a pledge of
safety and protection, or marriage, selling, partnering, or any other

type of contract.®

The Prophet# told Muslims that betrayal is one of the characteristics
of the hypocrites. He # said:
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The signs of a hypocrite are three: if they speak they lie, if they promise
they break their promise, and if they are given a trust they betray the

trust.”¥

He # also said in another hadith:
o~ B0

K&;ﬁwww “/\A‘BWGQ\{M&—‘J‘&@J\”

33:9 aalke \chu.xfu.b. \chubu&v\ \-"Q-& 5> duﬁ\d{’w

(G5 s;:a\:- \>\j
Four manners, if they are all present in a person, then they are absolute

hypocrites, and whoever has one of them, then they have a characteristic

of hypocrisy, until they abandon it: if they are given a trust they betray

8s. He is Aba Jafar Muhammad b. Jarir al-Tabari (d. 310 AH/923 CE), the Imam of the
exegetes, one of the senior Imams of the Sunnah in creed, hadith, figh, language and
history; he was born in Tabiristan and travelled to Baghdad where he resided and died,
after travelling to many other countries. His magnum opus in Quranic exegesis is Jami‘al-
Bayan an Tawil Aya al-Qur’an, which is considered the most important Salafi tafsir. For
his biography refer to al-Dhahabi, Siyar, vol.14, p.267, no.17s.

86. Jami‘al-Bayan an Tawil Ay al-Qurin, Qur. s:1.
87. Al-Bukhari, Al-Sabib, no.33, and Muslim, A[-Sabib, no.s9, both from the narration
of Aba Hurairah.
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it, if they speak they lie, if they make a covenant they break it, and if
they dispute they act immorally.®®

Since treachery and breaching contracts are characteristics of the
hypocrites, then, surely, they are not characteristics of the believers.
The Messenger of Allah #2 used to say in his speeches:
(4368 Y 53 e Y3 A BGETIY 3 oW
There is no faith in the one who is not trustworthy, and there is no

religion in the one who does not uphold his covenants.”

Therefore, treacherous people who breach contracts deserve to be
openly exposed on the Day of Judgment, just as the truthful and
trusted, the Prophet Muhammad #, said:
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When Allah gathers the first and the last [of His creation] on the Day
of Resurrection, a banner will be raised for every betrayer, and it will
be said: “This is due to the betrayal committed by so-and-so, the son

of so-and-so0.”

Muslims are being addressed in these texts and edicts with regards
to all of their affairs, wherever they are and wherever they may travel
to, whether they are dealing with Muslims or with those who do not
follow the same religion or way, and whether it is with combatants

88. Al-Bukhari, A[-Sahih, no.34, and Muslim, A[-Sahih, no.s8, both from the narration
of Abd Allih b. ‘Amr b. al-As.

89. Reported by Ahmad, Musnad, vol.3, p.13s, n0.12383; Aba Yala, Musnad, no.2863; Ibn
Hibban, Al-Sabib, no.194; al-Baghawi, Sharh al-Sunnab, p.38, from the hadith of Anasb.
Malik. Al-Baghawi said: “This hadith is hasan”.

90. Reported by al-Bukhiri, Sabib, no.6177 and Muslim, Sabib, no.r73s — from the hadith
of ‘Abd Allah b. “Umar.
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or non-combatants. This is what the scholars of Islam understood,
stated, and established in their books, based on the clear evidences in
this regard that are found in the Quran and authentic Sunnah.

Allah ordained justice when dealing with those who oppose one
in religion, even if they are combatants and enemies. Allih said:
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O you who believe! Stand out firmly for Allah as just witnesses; and
let not the enmity and hatred of others make you avoid justice. Be just:

that is nearer to piety; and fear Allah. Verily, Allih is well-acquainted
with what you do. (Qur. 5:8)

Imam Ibn Jarir al-Tabari said in his explanation of this verse:
Allzh means by this statement: O you who believe in Allah and His
Messenger Muhammad! Let your way and character establish justice
for Allah, towards your friends and also your enemies. Do not be
oppressive in your judgments and actions, lest you may transgress what
I (Allah) have ordained for you regarding your enemies, on account
of their enmity towards you. Do not be neglectful of what I have
ordained for you in My laws and set limits regarding those who are
your friends on account of their friendship with you. Rather, stop at
My set limits with all [friend and foe], and act with them according
to My commands. Let not enmity between people prevent you from
being just when ruling between them or dealing with them, lest you

oppress them because of the enmity that exists between you and them.”

Al-Fakhr al-Razi®* said:

o1 Jami‘al-Bayan, Qur. 5:8.

92. He is Fakhr al-Din Aba ‘Abd Allih Muhammad b. “‘Umar al-Taymi al-Razi al-Shafi1
(d. 606 AH/1210 CE). He was one of the Ashari Imams of speculative theology, a Quranic
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The meaning here is: do not let your hatred of some people cause you
to oppress them or transgress the limits with them. Be just with them
even if they wrong you; be kind to them, even if they exaggerate in their
ill-treatment of you. This is a general proclamation, and it means that
Allah commands all of His creation to deal only with justice and fairness

with others, and to abandon injustice, oppression and aggression.”

Allih commands Muslims to be faithful to their covenants and
counted this among the qualities of those who are pious and fearful
of their Lord:
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Except those of the polytheists with whom you have a treaty, and who
have not subsequently failed you in aught, nor have supported anyone

against you. So fulfil their treaty to them for the end of their term.
Surely, Allih loves the pious. (Qur. 9:4)

The Messenger of Allah # said:
S50 56 8 L B 5 66 ¢ 2085 28 s o D25 el 5 08D
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Any man who gives another man a promise of safety over his blood

(life) and then kills him, then I am free from the killer, even if the one

who was murdered was a disbeliever.>+

exegete, astronomer, philosopher, logician, Islamic legal expert and more. He left many
books which indicate his expertise, the most prominent of which is his magnum opus in
Quranic exegesis Mafarih al-Ghayb. For his biography refer to al-Dhahabi, Siyar, vol.21,
p-500, n0.261; At-Tafsir al-Kabir, Qur. 5:8.

93. Ibid.

94. Reported by Ahmad, Musnad, vol.s, p.223, n0s.21946, 21947, 21948; al-Bukhari, A/-
Térikh al-Kabir, vol.3, p.322; Ibn Majah, Sunan, n0.2688; al-Bazzar, Al-Musnad, nos.2307
and 2308; al-Nasa'i, Sunan al-Kubra, nos.8739 and 8740; Ibn Hibban, Sabib, no.s982 -
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This declaration from the Prophet # is a clear renunciation of
a Muslim who commits the detestable act mentioned here. It is
a renunciation of the action and the one who perpetrates it. The
Prophet #%is the master of all those who are faithful and honourable,
and he did not accept betrayal or treachery, nor its people, in
contrast to those who may disapprove an evil action, but vindicate
the perpetrator.”

As such, Muslim scholars have explained that the prestigious
Islamic ethics mentioned here are from the universal principles and
laws of the religion. There is no doubt that Muslims must adhere to
these edicts, including if they move from the land of Islam to non-
Muslims lands. None of the scholars ever said that these ethics are
only practiced if the need or benefit calls for them, or that Muslims
have the choice of ignoring or abandoning them if they live in a non-
Muslim society, or if they are dealing with non-Muslims in general.

The following examples from leading scholars illustrate the
greatness of the Islamic religion, the completeness of its sharia, and
the exalted status of those who adhere to its laws in a way that Allah
loves and is pleased with:

Imam al-Shafi?* said:

If a group of Muslims enter the lands of war with a guarantee of safety

and the wording is his; al-Hakim, Al-Mustadrak, vol.4, p.3s3; al-Bayhaqji, Sunan al-Kubra,
vol.g, p.142 — from the hadith of ‘Amr b. al-Hamiq al-Khuzii. Al-Albani deemed the
hadith to be hasan in his book Sahib al-Targhib wa ‘I-Tarhib, p.3007.

9s5. In the proceeding section: “Legitimacy of Granting Combatant Non-Muslims
Protection...,” there are hadiths that contain warnings against killing a person who was
granted safety.

96. Abu ‘Abd Allah Muhammad b. Idris al-Shafii (d. 204 AH/820 CE), the Imam of the
mujtahids, Arabic linguist, scholar of Islamic Legal Theory, muhaddith and jurist. He was
born in Mecca wherein he also studied, after which he travelled to Yemen, Iraq, and Egypt
where he settled and later died. His works are: .A4[-Risalah which was the first book on usal
al-figh [Islamic Legal Theory], Kitab al-Umm which contains much of his hadith, figh
and views which were documented by his students. His madhab in figh is one of the Four
(Sunni) Figh Madhabs. For his biography refer to al-Dhahabi, Siyar, vol.1o, p.s, no.r.
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for its citizens, then the enemies [in that area] must be safe [from being
harmed], until those Muslims leave their area or complete the period in
which they are safe [that is, the term of the safety pledge]. Muslims are

not to transgress against them or betray them.”

Al-Shafi also said this about a Muslim man who enters Dar al-Harb

with a guarantee of safety:
If a Muslim man enters Dar al-Harb with a covenant of security
and finds his woman, or a woman, or someone else, or his wealth
and property, or the wealth and property of someone else from
the Muslims, or the people of Dhimmah, which were seized by the
polytheists, then he has the right to leave with those things as they are
not the [rightful] property of the enemies [to begin with]; even if the
enemies become Muslims, that property will still not be their (rightful)
property. This is not treachery in the same way as when a Muslim takes
something without the knowledge of another Muslim and then gives it

to the rightful owner, he will not be deemed as a deceiver.”® Betraying

97. Kitab al-Umm, vol.4, p.248 and vol.s, p.606 in the Dir al-Waf7’ edition.

98. Here Imam al-Shafi7 adopted a general rule in that he gives the right to whomsoever
has had his wealth and property usurped, the right to take back the usurped item. There
is no difference in this whether the one usurped from (mughtasab) is a Muslim or a
disbeliever or whether the usurper (mughtasib) is a Muslim or a disbeliever. There is no
doubt that this is restricted by the condition of having the requisite ability to achieve the
interest of taking back the item without there being more harm. This ruling is connected
to individuals and what they possess. As for states, then the matter of seeking the return of
usurped items, wealth and property is delineated to the ruler in authority. It is not for any
intelligent Muslim to think that he has the right to seize control of the wealth and property
of non-Muslims based on the argument that “the disbelievers have usurped some Muslim
lands.” This is because the return of such wealth and property, for arguments sake, is the
jurisdiction of the state and if any individual Muslim is able to establish return of such
wealth and property then he cannot personally benefit from it — it has to return back to
the Muslim state’s coffers as it is the wealth and property of all the Muslim nation and not
for individuals. Imam al-ShafiTs view here is based on whatever wealth and property of
Muslims that the people of warfare obtain through oppression and transgression but still
(rightfully) belongs to the Muslims, and it can be taken without compensation. This is his
madhab, the madhab of his companions, the madhab of the Hanbaliyyah and that of the
Zahiriyyah. Al-Hasan al-Basri, al-Zuhri and ‘Amr b. ‘Ata’ said “such wealth and property
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(khiyanah) occurs by taking something that one does not have the
right to take. If a Muslim is capable of taking some of [his non-Muslim
protectors’] property, he is not allowed to do so, regardless if the
property is little or plenty, because if he has a pledge of safety from
them, they will also be protected from him. While in their protection,
such a Muslim is only allowed what he is allowed from the wealth of
Muslims and dhimmis (non-Muslim residents of Islamic countries).
Wealth is sanctified due to different factors: the first being its belonging
to 2 Muslim owner; the second is the wealth of those who are under
protection (dhimmis); and the third is the wealth of those who have
a pledge of safety during the entire period of protection and they are
like dhimmis, with regards to the impermissibility of confiscating their

wealth.”

The allamah al-Maward1° said:

If a Muslim enters Dir al-Harb with his safety guaranteed, or if he

becomes under their [enemy combatant] ownership, but if the Muslims are able to seize
it back then it is to be ruled as being spoils for the Muslim army and the original owner
who had it has no right to it at all.” The Malikiyyah and Hanafiyyah agreed with them
on the basis of the matter, however, they affirmed the original owner’s right to it from
the spoils of war. There is some degree of detail in regard to this matter yet it is not the
subject of our discussion here. Based on this view, if the disbeliever embraces Islam and has
wealth and property which belonged to a Muslim is it right for him to still own it or not?
Malik and Aba Hanifah said: “He rightfully owns it”, while al-Shifi7Tand Ahmad said “He
does not rightfully own it.” For more on the issue and its proofs refer to AL-Umm, vol.4,
p-282, section: whoever embraces Islam and has something which he usurped; Aba Ja‘far
al-Tahawi, Sharh Mdzni al-Athar, vol.3, p.262; Ibn Hazm, Al-Muballa bi ‘I-Athar, vol.7,
p-300, n0.931; al-Sarakhsi, Al-Mabsat, vol.1o, p.61; Ibn Rusdh, Bidayah al-Mujrabid,
vol.2, p.772; Ibn Qudamah, AL-Mughni, vol.i3, pp.1r7, 121.

99. Al-Umm, vol.4, p.268 and vol.s, p.658 in the Dir al-Waf3’ edition.

100. Abu ‘I-Hasan ‘Ali b. Muhammad b. Habib al-Basri al-Baghdadi al-Mawardi
(d.450AH/1058); one of the Shafi’iyyah jurists and an Imam in figh, usal, tafsir and Arabic
language. He was a prominent politician within the Abbasid State, especially during its
later years. His works include Adab al-Dunya wa ‘I-Din, Alim al-Nubuwwah, Al-Hawi
al-Kabir and Al-Abkam al-Sultaniyyab. For his biography refer to al-Dhahabi, Siyar,
vol.18, p.64, no.29.



FIRST RAMIFICATION 101

were a prisoner and then is freed and given safety, he is not allowed to
transgress against the lives or wealth of the people of its land. He must
grant them safety [as they granted him safety]. Dawad opined: “It is
permissible for him to transgress against them in regards to the lives,
wealth and property up until they grant him security and safety which

necessitates fulfilment and prohibits murder.”

The ‘allamah al-Sarakhsi™ said:
A Muslim who enters Dar al-Harb with a covenant of security [from
its citizens] must not betray them or take any of their wealth without
their consent as he is obligated to fulfil what he has promised to
them as opposed to the one who is their prisoner. Moreover, just as
it is impermissible for the Muslim with a covenant of security to kill
them or take their wealth and property without their consent, it is also
impermissible for him to instruct a prisoner to do likewise — as the
action of the one being instructed takes the same status as the action

of the instructor.+

Al-Sarakhsi also said:

It is prohibited for a Muslim who has a covenant of security in Dar al-

ror. He is Aba Sulaymian b. ‘Ali b. Khalaf al-Baghdadi al-Asbahani al-Zahiri (d. 270
AH/884 CE), one of the notable Imams and the founder of the Zahiriyyah madhab of
figh. He adhered to the madhab of the salaf in regards to tawhid and creed. For a biography
of him refer to al-Dhahabi, Siyar, vol.13, p.97, no.ss.

102. Al-Abkam al-Sultaniyyah, p.179.

103. He is Shams al-A’immah Muhammad b. Ahmad b. Abi Sahl al-Sarakhsi (d. 483
AH/1090 CE), an Usali (Islamic Legal Theorist) and jurist, from the senior Hanafi
jurists and mujtahid Imams. He was imprisoned in a well by one of the kings for advising
him and while imprisoned he wrote his magnum opus Al-Mabsit - the largest book in
HanafT jurisprudence, printed in 30 volumes. He also authored Sharh Siyar al-Kabir I
Mubammad bin al-Hasan. In usal al-figh, he also authored one of the largest books in
HanafT figh which is known by the title Usil al-Sarakbsi. For his biography refer to al-
Zirikli, AI-Alam, vol.s, p.31s.

104. Sharh al-Siyar al-Kabir, vol.s, p.1861.
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Harb to betray them according to his religion because betrayal is haram
and the Prophet #£ said: “Each betrayer will have a flag attached to his
seat on the Day of Judgement by which his betrayal will be known.”s
If one betrays those [who gave him the covenant of security] and takes
their wealth and property to Dir al-Islam, it is prohibited for a Muslim
to purchase that if he knows that it was obtained via illegitimate means.
Buying from him condones what he has done and is thus prohibited
for a Muslim to purchase. The basis is the hadith of al-Mughirah b.
Shu‘bah « when he, prior to embracing Islam, killed his companions,
took their wealth and then came to Medina with it wherein he became
Muslim. Al-Mughirah wanted Allah’s Messenger # to take a fifth of his
wealth but the Prophet # said: “As for your Islam then I accept it, but
as for your wealth which you obtained through betrayal then I have no

106

need for it.

Al-Sarakhsi also said that if a Muslim leader sent a messenger to the
people within Dar al-Harb and the messenger forcibly took some
of their property and transported it back to Muslim territory, the
leader must take it from him and send it back to its owners, since a
messenger takes the status of those who were given a guarantee of

protection.” Similarly, Imam Ibn Qudamah'® said:

105. Reported by Ahmad, Musnad, vol.3, p.3s, no.i303; Muslim, A1-Sabib, no.r738; Abu
Yo'la, Musnad, no.a24s.
106. As-Sarakhsi, Al-Mabsut, vol.1o, p.96; the details of the hadith of al-Mughirah will be

mentioned later.
107. Sharb al-Siyar al-Kabir, vol.4, p.u37.

108. Abt Muhammad Muwaftaqal-Din ‘Abd Allih b. Ahmad b. Muhammad b. Qudamah
al-Maqdisi al-Dimishqi al-Hanbali (d.620AH/1223): a scholar of the Hanbaliyyah, a
muhaddith, fagih and an encyclopedia of knowledge. Ibn Taymiyyah said regarding him:
“No [scholar] entered the Levant after al-Awzi‘i who was more knowledgeable than
Ibn Qudamah.” Ibn Qudamah authored many books, among the most famous are: A/-
Mughni and Al-Kaft in figh and Rawdab al-Nagir wa Jannab al-Munagir on usul al-figh.
His biography is found in al-Dhahabi, Siyar, vol.22, p.16s, no.1ra.
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Whoever enters the land of the enemy in safety is not allowed to betray
them with regards to their wealth, or deal with them in usury. As for
the prohibition of usury in Dar al-Harb then we have mentioned this in
the Chapter on Usury, along with the statement of Allah: “And (Allah)
has forbidden usury...” (Qur. 2:275) The verses and edicts proving the
prohibition of dealing in usury are general; they include dealing in
usury in every place and time-frame. As for betraying [such combatant
non-Muslims], it is impermissible, because receiving a promise of
safety from them comes with a guarantee that the protected persons
will not betray them with regards to their wealth, for they too are safe
[from the protected Muslims]. Even if this term (condition) was not
stated with words, itis still included in the implication [of the pledge of
safety]. Likewise, whoever among the non-Muslims goes to a Muslim
area and then betrays them, he has breached his covenant [with the
Muslims]. Since this is established, then [ Muslims] are not allowed to
betray such non-Muslims, because it is treachery. It is not acceptable to
breach contracts in our religion, for the Prophet #% said: “Muslims are

bound by their conditions (contracts).”

Therefore, if Muslims were to betray [non-Muslims who guaranteed
them their safety], steal from them, or borrow from them, they
must return [the stolen or borrowed items] or send them back
to those non-Muslims through a messenger. This is because it is
impermissible for them to take [or keep] such items, which must be

109. Abt Dawad, Sunan, no.3594; Al-Diraqutni, Sunan, vol.3, p.27, no.2890; al-Hakim,
Al-Mustadrak, vol.2, p.49, from the narration of Aba Hurairah. Al-Nawawi said in
Al-Majmi; vol.g, p.464: “Collected by Aba Dawad with a hasan, or sahih, chain of
narration.” Al-Bukhari collected this narration in A[-Sahih without a chain of narration.
The hadith has supporting narrations reported from ‘Amr b. ‘Awf, Anas b. Mailik, Rafi‘ b.
Khadij, ‘Abd Alldh b. ‘Umar and others. Ibn Hajr said in Taghliq al-Talig, vol.3, p.281: “All
of these narrations have been criticised, but the hadith of Abat Hurairah is the most sound
from them.” See Ibn Mulaqqin, Al-Badr al-Munir, vol.6, p.ss2 and al-Albani, lrwa’ al-
Ghalil, no.1303.
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returned, as is the case if they had taken [or borrowed] the property
of Muslims.™
The ‘allimah al-Marghinani™ said:
If a Muslim enters Dar al-Harb as a merchant, he is not allowed to
transgress on the wealth or lives of its people. This is because he gave
a pledge to them not to abuse them as per the terms of the pledge of
safety [he received from them]. If abuse towards them occurs, then itis

treachery, and treachery is forbidden.™

If such is the case, then Muslims are obliged to return any property
they stole or borrowed which belong to non-Muslims who promised
them safety. It is impermissible for them to benefit from such
property.

The scholar Abt Ishaq al-Shirazi™ said:

If a Muslim enters Dar al-Harb with a guarantee of safety and steals

some of its inhabitant’s property or takes a loan from them and returns

110. Al-Mughni, vol.13, p.152, 10.1674.

. He is Aba ‘I-Hasan “Ali b. Abi Bakr b. ‘Abd al-Jalil al-Farghani al-Marghinani (d.
593 AH/1197 CE), from the senior HanafT jurists who was a mujtahid, hafiz, mufassir,
muhaqqiq and adib. His works include Bidayah al-Mubtadi’ and its explanation entitled
Al-Hidayah fi Sharh al-Bidayah. For his biography refer to al-Dhahabi, Siyar, vol.21,

p-232. no.us.

112. Al-Hidayah Sharh al-Bidayah, vol.2, p.1s2. Hanafi fuqaha often repeated this concept,
such as: Aba Bakr b. Mas‘Gd b. Ahmad al-Kasani (d. 87 AH /1ot CE) in Bada’i al-Shara’,
vols, p.3or; ‘Uthmin b. ‘Alf al-Zaila (d. 743 AH/1343 CE) in Tabyin al-Haga’iq Sharh
Kanz al-Daqa’ig, vol 3, p.266; Muhammad b. Muhammad b. Mahmad al-Babarti (d.786
AH/1384 CE) in Al-Inayah Sharh al-Hidayah, vol.6, p.r7; Ibn al- Humim Muhammad
b. ‘Abd al-Wahid al-Siyawisi (d.861 AH/1457 CE) in Fath al-Qadir, vol.6, p.17; Zain al-
Din Ibn Nujaym (d.970 AH/1563 CE) in Al-Babr al-Ra’iq Sharh Kanz al-Daqa’ig, vol.s,
p-108 and Ibn ‘Abidin al-Dimishqt (1252 AH/1836 CE) in Radd al-Mubtir 4li I-Darr al-
Mukbtar, vol.4, p.166.

3. Aba Ishiq Ibrahim b. “Ali b. Yasuf al-Fayrazabadi al-Shirazi al-Baghdadi (d.476
AH/1083 CE): a Shafif scholar, scholarly reference for students of knowledge, and mufti,
who used to issue religious opinions and decrees. He became famous for his proficiency in
citing evidence during arguments and debates. He authored many books, among them: 4/-
Tanbih and Al-Mubadhab on the topic of figh, and Tabagat al-Fugaha and Al-Lani on
usal al-figh. His biography is found in al-Dhahabi, Siyar, vol.18, p.452, no.237.
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to Dar al-Islam, then the owner of the wealth comes to Dar al-Islim
with a guarantee of his own safety, the said Muslim is obligated to
return what he stole or borrowed [to the owner]. This is because [the
promise of] safety [the Muslim received] entails the sanctity of the
wealth belonging to both sides, and, therefore, [stolen and borrowed

property] must be returned.™

And the allimah al-Nawawi™ said:
A Muslim who enters Dar al-Harb under a guarantee of safety, and
steals from its people or is loaned something from them and then
returns to Dar al-Islim must return all of what he took, because he is
not allowed to infringe on contract terms resulting from his entering

[Dar al-Harb] with a guarantee of safety."

114. Al-Muhadhab, vol., p.264.

us. He is Muhyi al-Din Aba Zakariyya Yahya b. Sharaf al-Nawawi al-Shafi1 (d. 676
AH/1278 CE), an ‘Allimah, and prominent jurist, a Hifiz, a commander of good and
forbidder of evil who left the worldly pleasures and delights. He was precise in a number
of sciences and authored beneficial books which spread far and wide such as Sharh Sabih
Muslim, Al-Adbkar, Riyad al-Salibin and Al-Majmii* Sharh al-Mubadbab. For his
biography, refer to al-Dhahabi, Térikh al-Islam, vol.is, p.324, no.340.

16. Rawdat al-Talibin wa Umdab al-Mufiin, vol.1o, p.291; this was transmitted by
Zakariyya b. Muhammad al-Ansari (d. 926 AH/1s520 CE) in Asna al-Matalib Sharh
Rawd al-Talib, vol.4, p.208, wherein he said: “The wealth and property of Ahl al-Harb
is prohibited [to seize] for any Muslim from us who has a covenant of security, even if a
Muslim enters their land.”
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Second Ramification

Dealing with non-Muslims on the basis that they rightfully own
their own wealth and the impermissibility of Muslims to seize
it, except with a legally valid reason approved by sound sharia
rulings

Whoever examines the glorious Quran and the prophetic tradition
will realize that whatever has legally been possessed becomes a part
of one’s wealth, and based on this, such a person is considered its true
owner. With regards to this, there is no difference between Muslims
and non-Muslims, the righteous and the wicked.

In many instances, Allah has ascribed the wealth of Muslims to
them, and in other instances, He has ascribed the wealth of non-
Muslims to them. He stated that every group, whether Muslims or
non-Muslims, spend from their wealth, and that they will be held
accountable on the Day of Judgment for the wealth they spend.
Allah says about the first group'
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Those who spend their wealth (in Allah’s Cause) by night and day, in
secret and in public, they shall have their reward with their Lord. On

them shall be no fear, nor shall they grieve. (Qur. 2:274)

Allah says about the second group:
S oms A esl Y A 6,55 Y L8 56, LI
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And (also) those who spend of their substance to be seen of men, and
believe not in Allah and the Last Day [they are the friends of Shaitin
(Satan)], and whoever takes Shaitin as an intimate; then what a
dreadful intimate he has! (Qur. 4:38)™

Furthermore, this is present in the prophetic tradition. There is no

doubt that the Prophet # and his honourable companions treated

non-Muslims as explained above, for they didn’t treat their wealth

as lawful to confiscate just because of their being non-Muslims.

Rather, they believed that non-Muslims truly owned their wealth,

and consequently, dealt with them on this basis when selling,

loaning, entrusting, gifting, and in conducting other transactions.

In general, non-Muslims fall under one of these four categories:

I.

Dhimmis, who live in the lands of Islam with a lifelong
protection-pledge.

Non-Muslims who are guaranteed safety upon entering the
lands of Islam with a special protection promise for a specific
period of time.

Non-Muslims who reside in their own lands, and they are two
types: a) There exists a truce and a peace agreement between
their community and the people of Islam. Their land is therefore
considered aland of treaty with the Islamic State and its subjects.
b) War exists between their community and the people of Islam.
Their country is then considered a country of war by the Islamic
state and its subjects. However some individuals or groups of
Muslims may enter such lands with special protection-promises.

Therefore, for such Muslims, that land is considered a land of

7. A few other examples in the Qur. 2:261,262,265; 3:10,116; 4:2,6,34; 8:36; 9:55,85,103;
10:88; 51:19; §8:17; 70:24.
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peace and safety."®

4. People of war, whether they reside in their land or they enter
Dir al-Islam without a covenant or a pledge guaranteeing their

safety.

Those who belong to the first two types mentioned above are secure
regarding their lives and property, according to the consensus of the
jurists.

Whoever is from the fourth type has no safe guarantee regarding
their property and life, also by the consensus of the jurists. How can
the life and wealth of such combatants be forbidden to violate, while
they have violated every sanctity by fighting the people of Islam, and
are dedicated to committing aggression against the lives, wealth, and
honour of Muslims?

Asfor those belonging to the third type, regardless of the sub-type,
Muslims are obligated to abide by the terms of protection contracts
they may have with them. Muslims are forbidden from committing
aggression against their lives or wealth, whether the reason behind
the prohibition is the terms of the safety pledge, as Aba Hanifah and
his followers stated, or due to the fact that Muslims are not allowed
to violate the lives of non-Muslims or seize their property, without
a valid and legal cause, even if such people are combatants. The
property of combatant non-Muslims is only permissible as spoils,
that is, only in the sphere of legitimate warfare and fighting.

This is what is understood from the statements of the majority
of Muslim jurists. This is the correct opinion which is supported
by sharia evidences and the practice of the Prophet # regarding

9

his treatment of combatant enemies. The Prophet # and his

8. Compare this part with what was discussed in the section where Dir al-Kufr and Dar
al-Harb were defined.
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Companions used to meet with combatant polytheists outside
of the domain of fighting and treated them on the basis that they
owned what they possessed of property; they would buy from them
and accept their gifts.

(Before the Prophet’s # migration to Medina,) the polytheists of
Mecca used to leave their money and property with the Messenger of
Allah#zastrusts,knowing well his truthfulnessand trustworthiness.”
The Prophet # never disappointed them, nor did he ever lose
their trusts, regardless of the severe situation that surrounded and
distressed him in Mecca [due to their fierce opposition to him].
Even as the elders and the chiefs of the pagans of the Quraysh tribe
agreed unanimously to kill the Prophet £ and he had no choice but
to flee Mecca in secret along with Aba Bakr al-Siddiq, he still ordered
his cousin ‘Ali b. Abi Tilib to stay behind in Mecca for three days
and nights after he left, so ‘Ali could give the trusts (property) the
Prophet # had with him back to their owners. When ‘Ali completed
that, he followed the Messenger of Allah # to Medina.™

There is clear proof here in the fact that the Prophet # did not
consider the wealth of non-Muslims permissible to violate for merely
being non-Muslims nor did he allow the breaching of contracts
or betrayal, even if the Muslims were in a land of war and enmity.
Likewise, the Prophet # did not allow the betrayal of polytheists
who were hostile and plotted to imprison, torture, kill, or displace

119. Ibn Hisham, A[-Sirah al-Nabawiyyah, vol.3, p.i1.

120. Al-Bayhaqi, A[-Sunan al-Kubra, from the narration of Muhammad b. Ishiq who
said: Muhammad b. Ja‘far b. al-Zubair narrated to me, from “‘Urwah b. al-Zubair, from
‘Abd al-Rahman b. ‘Uwaym b. Si‘idah, who said: “Some men among my people from the
Companions of the Messenger of Allah reported to me...” and he mentioned the story.
Ibn Hajr said in Al-Talkhis al-Habir, vol.3, p.98: “Ibn Ishiq collected this [story] using a
strong chain of narration.” Al-Albani said in frwa’ al-Ghalil, no.1s46: “This is a good chain
of narration.” I say that this story is well-known and mentioned in various books on the

Prophet’s # biography.
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the Muslims, as was the case between the polytheists of Mecca and
the Prophet #. Among the hadiths that prove this point are:
The hadith of ‘Abd al-Rahman b. Abi Bakr al-Siddiq wherein he
said:
We were 130 in number with the Prophet #%, and a very tall man with
unkempt hair came to the Prophet # with sheep he was herding. The
Prophet # said: “Are they for sale or a present (or a gift)?” The man
responded, by saying: “No, they are for sale.” So the Prophet 4 bought

alamb from him.™

In this hadith, the Prophet # was on an expedition with his
Companions when they met a polytheist and did not consider his
wealth or blood as lawful to violate, even though they were in a state
of war with the polytheists. As Imam Aba Muhammad b. Hazm
said, during that time, “Every place, except the city of the Messenger
of Allah # (Medina) was a hostile land, a land of war, a land of ongoing
jihad.”> Al-Bukhari titled the chapter under which he collected
this hadith: “Chapter: buying from and selling to polytheists and
combatants.”* Ibn Battal** said [in explanation]:

Buying from and selling to non-Muslims of all types™ is allowed,

except selling to combatants what they can use to kill Muslims, such

as [war] supplies and weapons, or whatever they can use to overpower

P16

Muslims.

121. Al-Bukhiri, Al-Sahibh, nos.2216, 2618 and 53825 Muslim, A-Sahib, no.2056.

2. Al-Muballa bi 1-Athar, vol.7, p.353, no. 969.

123. Sabil Al-Bukhari, Book of Sales, chapter 99.

124. Abu ‘I-Hasan ‘Ali b. Khalaf'b. ‘Abd al-Malik b. Battal al-Qurtubi (d.449AH/1057): a
Maliki scholar and muhaddith. He became famous for his valuable explanation of Sabih
Al-Bukhari. His biography is found in al-Dhahabi, Siyar, vol.18, p.47, no.2o.

125. i.e. combatant non-Muslims and peaceful non-Muslims.

126. Ibn Battal, Sharb Sabib al-Bukbari, vol.6, p.338; Ibn Hajr transmitted and affirmed
Ibn Battal’s statement in Fath al-Bari, vol.4, p.st7.
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Al-Aini™ said:
This [hadith] demonstrates the permissibility of selling to non-

Muslims and proves that they truly own what their hands possess.™*

Al-Bukhari relayed another chapter as follows:
Chapter: Buying a Freed Slave from an Enemy Combatant, Giving the
Slave as a Gift and Freeing the Slave. The Prophet #% said to Salman:
“Make a manumission agreement!”* He was free and the owners
oppressed him and sold him; ‘Ammar, Suhayb and Bilal too were
enslaved. Allih said: “And Allah has favoured some of you over others
in provision. But those who were favoured would not hand over their
provision to those whom their right hands possess so they would be
equal to them therein. Then is it the favour of Allah they reject?” (Qur.

16: 71)

Al-Bukhari relayed under the same chapter heading, four hadiths
which contain:

1. The story of Ibrahim al-Khalil and his acceptance of a gift from
the disbelieving king;

2. Sad b. Abi Waqqas and ‘Abd b. Zam‘ah secking the Prophet 4
to arbitrate between them regarding a boy who was born during
the pre-Islamic period. Ibn Zam‘ah claimed that the boy was his
brother as he was born on his father’s bed from his female slave;

3. The report of Suhayb, when he was kidnapped and sold while

127. Badr al-Din Mahmuad b. Ahmad al-‘Aini (d.855AH/1451): a Hanafi faqih, muhaddith
and historian. He authored many books, among them: Umdah al-Qari fi Sharh Sabih
al-Bukhari and Al-Bindyab fi Sharh al-Hidayah. His biography is found in al-Dhahabi,
Siyar, vol.7, p.163.

128. Umdah al-Qari fi Sharh Sabih al-Bukbari, vol.ia. p.27.

129. Salmin al-Farisi was a freed slave and the Prophet # instructed him to make a
manumission agreement with his slave master so that he could be freed.
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he was still a young boy;

4. The incident regarding Hakim b. Hizam when he used to
seclude himself in worship during the pre-Islamic period, and
freed slaves and gave charity. He asked the Prophet # if he
would gain any reward from Allah for that, Allah’s Messenger
# said: “You have accepted Islam along with whatever good you

did before.”s°

Ibn Battal elucidated:
The intent of al-Bukhari with this chapter, and Allah knows best, is to
affirm the [rightful] possession of an enemy combatant or polytheist’s
wealth and property and the lawfulness to behave in regards to it by
buying, gifting, freeing [of any slaves which he may possess] and all
types of behaviour. Here the Prophet # acknowledged Salman’s
possession by his slave-master and his possession of him was not
removed (upon embracing Islam), so the Prophet # instructed Salman
to make a manumission agreement with his slave-owner. Salman was
in fact free originally and then he was oppressed and sold into slavery
yet he did not annul that possession from his owner. The same thing
occurred with ‘Ammar, Suhayb and Bilal, their disbelieving slave-
owners brought them back from Muslims and paid the prices for them

and they thus became their possessions.”

Ibn Hajr explained:
The subject of the background of the above-mentioned verse (Qur.
16:71) affirms for them possession of what the right-hand possesses,
even though in most cases such possessions were acquired in non-sharia

compliant ways. Ibn al-Munir stated: “The intent is that the enemy

130. Sabih al-Bukbart, hadith nos.2217-2220.
131. Ibn Battal, Sharh Sabib al-Bukhari, vol.6, p.342.
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combatant has sound possession [of his wealth and property] as does
the Muslim.” Those being addressed in the verse are the polytheists
and a reprimand on them for the veneration they had for their idols
which they did not have for their Lord...”

Moreover, in the hadith about the Treaty of al-Hudaibiyyah, al-
Mughirah b. Shu‘bah had accompanied some pagan people in the
times of ignorance, but then killed them and took their property.
Al-Mughirah then went to the Prophet 4 and embraced Islam. The
Prophet # said to him:
(« ;@l L) &35 gy \fj; :Li.eta %’)La}\ éh
As for you embracing Islam, I accept it; but as for the money, I do not

accept any of it.”

Ibn Qayyim®* explained this hadith by saying:
The Prophet’s # statement to al-Mughirah proves that the wealth of
polytheists whose safety was guaranteed is forbidden [to violate] and
cannot be unjustly confiscated; [if that happens] it must be returned
to them. Al-Mughirah had accompanied [some polytheists] who were
under a guarantee of safety, but he betrayed them, [killed them,] and
took their property. However, the Prophet # did not intrude on their

132. Ibn Hajr, Fath al-Bart Sharh Sabih al-Bukbart, vol.4, p.s2o.

133. Ahmad, Musnad, vol.4, p.328, n0.18929; Al-Bukhari, 4[-Sabib, no.2731; Ibn Hibban,
Al-Sabib, no.4872. This narration was also collected by Aba Dawad, Al-Sunan, no.2;76s,
and the text he collected is: “...as for Islam we accept it, and as for the money, it is wealth
[taken by] betrayal, and we have no use for it.”

134. He is al-‘Allimah Muhammad b. Abi Bakr b. Ayyab b. Sa'd al-Zar‘1 al-Dimishq,
widely-known as “Ibn Qayyim al-Jawziyyah” (d. 751 AH/1350 CE). He was one of the
pillars of Islamic rectification and revival and one of the Imams who traversed the method
of the Salaf. He was born and died in Damascus and studied under Shaykh al-Islam Ibn
Taymiyyah. The books which he left include 1Lam al-Muwaqqiin, Shifa’ al-Alil, Al-Sawaiq
al-Mubaraqah, Abkam Abl al-Dhimmah, Madarij al-Salikin and many others. For his
biography refer to al-Zirkili, Al-Alim, vol.6, p-s6.
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wealth, but he also didn’t guarantee or assume liability for their loss.
This is because this incident occurred before al-Mughirah accepted

Islam.”s

Ibn Hajr said:
The [Prophet’s #] statement: “As for the money, I do not accept any
of it” means: I won’t have anything to do with it, because al-Mughirah
took it by means of betrayal. The significance we can gain from [the
Prophet’s # statement] is that, it is unlawful to betray non-Muslims
and take their property after [granting them] a guarantee of safety.
This is because companionship is sought on the basis of mutual trust,
and trusts must be given back to its people, whether they are Muslim
or non-Muslim. Furthermore, the property of non-Muslims is only
lawful through [legitimate] warfare and overpowering.” It is possible
that the Prophet # allowed al-Mughirah to keep the property, because
perhaps his [pagan] people would become Muslim later, in which case
al-Mughirah would return the property to them. Another significant
pointlearned from this story is thatif a combatant [such as al-Mughirah
was before his Islam] takes the wealth of another combatant, there is
no assurance [of its return to the original owner]; this is one of two

opinions held by the Shafi‘iyyah [on this topic].””

Among the proofs of this principle is Allih’s statement regarding
Bana Qurayzah, who broke their covenant with the Prophet # by
supporting the confederate army of Quraysh and other combatant

135. Ibn Qayyim, Zad al-Mdzd fi Hadi Khayr al-Tbad, vol.3, p.304.

136. Examine these words and the distinction they make between two aspects. Here the
indication is that the wealth of non-Muslim combatants is unlawful, except through
legitimate warfare, while the previous statement forbids breaching of contracts and
disallows treachery.

137. Ibn Hajr, Fath al-Bari Shark Sabib al-Bukbari, vol.s, p.417, no.2731.
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pagans against the Muslims. Allah ordered His Prophet # to fight
them because of their breaching the contract and their treachery:
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B L5 Gy Bl 1 O B8 5,5 G188 & 3
(15282055 B e 0 58 s
And those of the people of the Scripture who backed [ the disbelievers],
Allih brought them down from their forts and cast terror into their
hearts, (so that) a group (of them) you killed, and a group (of them)
you made captives. And He caused you to inherit their lands, and
their houses, and their riches, and a land which you had not trodden

(before). And Allih is able to do all things. (Qur. 33:26-27)

Therefore, Allah ascribed the land, homes, and wealth the Jews of
Bant Qurayzah had as belonging to them, and He then said that the
Muslims inherited all of that as a result of [legitimate] warfare.
Al-Mawardi also said:
Disbelievers rightfully own their property, just as Muslims do, due to
Allah’s statement: “And He caused you to inherit their lands, and their
houses, and their riches.” (Qur. 33:27) Therefore, Allah ascribed their

property to them, as an affirmation of ownership.”®

Moreover, Imam Ibn Hazm said:
Anything given by combatants to a Muslim messenger or merchant
who is dealing with them is lawful and a valid gift, as long as it is not
property actually belonging a Muslim or a dhimmi. Also, whatever
a Muslim sells to them is a valid transaction, as long as the property
does not belong to a Muslim or a dhimmi. This is because combatants

are considered rightful owners of their wealth, unless Muslims take

138. Al-Hawi al-Kabir, vol.18, p.134.
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possession of it [lawfully] such as mentioned in Allah’ statement:
“And He caused you to inherit their lands, and their houses, and their
riches.” (Qur. 33:27) Therefore, Allih ascribed what [the combatant
Jews] owned (i.e. their houses and riches) to them, until He caused
the Muslims to inherit it (after the Jews betrayed their treaty with
the Muslims). Inheriting something doesn’t take place without first

possessing and owning [here, by the party that lost the wealth].”

139. Ibn Hazm, AL-Muballi bi 1-Athar, vol.7, p.309, 10.936. Ibn Hazm’s statement:
“Allah made their wealth an inheritance only for those who confiscated the wealth,” is an
important distinction. Therefore, spoils are only collected in legitimate warfare, and war
has conditions and rulings, and a field and a battleground. If and when warfare ends, there
is no doubt that people should adhere to certain moral rules by which they can coexist, even
if they still have enmity and hatred towards each other in their hearts.
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Third Ramification

Muslims living in non-Muslim lands must abide by the rulings
of Islam, just as they are obligated to do while residing in the
lands of Islam

Allah did not create us without a purpose, nor did He leave us
without guidance. Instead, Allah made a specific and clear purpose
for our creation: to establish servitude to Allah by singling Him,
alone, in creed, statement, and action, and by obeying what He

commanded and abandoning what He forbade and rejected, just as
He said:

(o Vi oyl B s s )y
And I (Allah) created not the Jinn and humankind except that they
should worship Me (Alone). (Qur. s1:56)

And Allih states:
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And they were not commanded except to worship Allih, [being]

sincere to Him in religion, inclining to truth, and to establish prayer
and to give zakat. And that is the correct religion. (Qur. 98:s)

This servitude extends to every human’s entire lifespan, from when
they reach the age of accountability, until the last moment of their
life. Allah ordered this for His noble Prophet #, and it is also an
order for those who follow him thereafter. Allah said:
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Say (O Muhammad): “Verily, my prayer, my sacrifice, my living, and
my dying are for Allah, the Lord of the all that exists.” (Qur. 6:162)

Allah also commanded earlier Prophets with the same thing, as the
Messiah Tsa b. Maryam said:
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Verily, I am a slave of Allah; He has given me the Scripture and made
me a Prophet. And He has made me blessed wheresoever I be, and has
enjoined on me prayer and zakit (charity) as long as I live. (Qur. 19:30-
31)

It is this servitude that must accompany the Muslim in all times,
places, situations, and conditions. This is not restricted to certain
times and places only because Allah is the Lord of time, places, and
situations. Allah’s creation is submissive to His Lordship, thatis, His
being the Creator and Sustainer of everything, eternally and forever,
and they can never release themselves from this servitude. Likewise,
they are never permitted to abandon worshipping and obeying Him,
nor fall into shortcomings with regards to any part of their servitude
and worship of Allah, to the best of their abilities.

Allah says:
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O you who believe! Enter perfectly in Islam and follow not the

footsteps of Shaitan. Verily, he is to you a plain enemy. Then if you

slide back after the clear signs have come to you, then know that Allah
is All-Mighty, All-Wise. (Qur. 2:208-209)
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Imam Ibn Kathir#® said:
Allah says in a commandment to His believing slaves who believe in
His Messenger, to adhere to all of the covenants and laws of Islam,
to act on His commandments, as much as they are able to do, and to

abandon everything He forbade.'*

Similarly, the ‘allimah ‘Abd al-Rahman al-Sa'dT said:
This is a commandment from Allih to the believers that they should
all enter “perfectly in Islam” which entails [acting on] all of the laws
of the religion; and they should not abandon any of them. Also, they
should not be like those who take their desires as their god; if religious
commandments comply with their desires then they abide by them;
if not, they don’t abide by them. Instead, it is obligatory that one’s
desire becomes subservient to the religion, and that every person
should perform everything they can of good deeds. Whatever they
are incapable of performing, they should have the firm intention to
perform them [when they are able] so they may earn the reward on
account of their intention. Entering into Islam as a whole doesn’t
happen, except by contradicting the paths of the Shaitan. Allah said:

“And follow not the footsteps of Shaitan” as [Shaitan’s footsteps lead

140. ‘Imad al-Din Aba ‘I-Fida’ Isma‘l b. ‘Amr al-Dimishqt al-ShafiT (d.774 AH/1373 CE):
a major scholar of tafsir, hadith, figh and history. Ibn Kathir left behind many valuable
works, among the most famous of them are: Jami‘al-Masanid wa 1-Sunan on the science
of hadith, Al-Bidayah wa 1-Nibayah on sirah and history and Tafsir al-Quran al-Agim,
which is among the best books of tafsir because of its dedication to explaining the Quran
through authentic narrations and avoiding invalid statements and false stories. His
biography is found in al-Zirikli, Al-Alim, vol.y, p-320.

141. Tafsir al-Quran al-Agim, Qur. 2:208.

142. ‘Abd al-Rahman b. Nasir b. ‘Abd Allah al-Sa‘di (d.1357 AH/1956 CE): the scholar,
mulfassir, faqih, as well as one of the most famous scholars of his time. He was born in Al-
Qassim in the Kingdom of Saudi Arabia. He wrote many valuable books on ‘aqidah, usal,
figh, and other topics. Among his most noted works is his famous tafsir Tzysir al-Karim
al-Rabman fi Tafsir Kalam al-Mannan. His biography is found in al-Zirikli, Al-Alim,
vol.3, p.340.
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to] committing actions of disobedience to Allah; “Verily, he is to you
a plain enemy,” i.e. the known enemy only commands that which is
wicked and evil, and that which inflicts harm on you (humankind).
Moreover, since slaves [of Allah, His creation] are prone to falling
into shortcomings and mistakes, Allih said: “Then if you slide back
after the clear signs have come to you...” This means, having gained
knowledge and awareness; “Then know that Allah is All-Mighty, All-
Wise.” This contains a threat and warning which demands abandoning
shortcomings. This is because if the All-Mighty, the Domineering and
All-Wise, is disobeyed by sinful people, He subdues them with His
might and punishes them according to His wisdom, for a part of His

wisdom, is to punish the sinful and the wrongdoers.#

And Allah says:
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O you who believe! Fear Allah (by doing all that He has ordered, and
by abstaining from all that He has forbidden) as He should be feared

and die not except in a state of Islam. (Qur. 3:102)

Allah also says:
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So keep your duty to Allih and fear Him as much as you can; listen and
obey, and spend in charity; that is better for yourselves. And whosoever

is saved from his-own covetousness, then, they are the successful ones.
(Qur. 64:16)

Therefore, whoever fears Allah with all of their ability, and strives to

143.

Taysir al-Karim al-Rabman fi Tafsir Kalam al-Mannan, Qur. 2:208.
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continue on this path until they die, then they have feared their Lord
as He should be feared.

‘Abd Allah b. Mas‘tad said this about Allah’s statement “O you
who believe! Fear Allih as He should be feared”: “That [Allah] is
obeyed and never disobeyed; remembered and never forgotten;
thanked and never shown ingratitude.”

There are numerous proofs from the Quran and Sunnah
regarding this foundation. In general, this aspect comprises of a well-
known commandment from the Islamic religion. This principle
stipulates that whoever is pleased with Allah as their Lord, Islam as
their religion, and Muhammad #£ as their Prophet and Messenger,
must know with certain knowledge that they are responsible for
adhering to the religion of Allah and His law. Adherence is required
in every place and time, and in all situations, including when one is

alone and also while one is with people.

144. Reported by Ibn al-Mubarak, A[-Zubd, no.22; ‘Abd al-Razzaq, Tafsir, vol.1, p.129;
al-Tabari, Jami‘al-Bayan, pp.7536-7543; Ibn Abi Hatim, Tafsir, p.3908; al-Hakim, A/
Mustadrak, vol.2, p.294, no.3159; Abit Nu‘aym, Hilyah al-Awliya’, vol.7, p.238. Al-Hakim
said: “this is an authentic hadith according to the conditions of al-Bukhari and Muslim,
and they did not report it.” Ibn Kathir said in Tafsir al-Qurin al-Azim in the tafsir of
3:102: “This chain of transmission is authentic and is attributed to a companion.” Al-Fakhr
al-Razi stated in Tafsir al-Kabir, 3:102:
As for those who said that the meaning here is that [Allah] is to be obeyed and never
disobeyed,’ it is sound, for what humans do unintentionally or out of forgetfulness
does not affect this meaning since in these circumstances accountability is suspended.
This is also applied to [Ibn ‘Abbas’s] statement: ‘remembered and never forgotten,’
since remembrance [of Allih] is required during supplication and [while performing]
acts of worship. As for, ‘thanked and never shown ingratitude,’ it is required when
the blessings of Allah come to mind, but when one unintentionally forgets, it is
[pardoned]. All of these traits are within one’s ability to do, and there is no chance of
them being abrogated as some opined.

I say: the view that the ayah is authoritative (Muhakkamah) and that no abrogation has
occurred in regards to it, is a view related from Ibn ‘Abbas and Tawas and the investigative
scholars have concurred with them. Refer to Aba Ja‘far al-Nahhas, 4/-Nasikh wa
I-Mansikh, p.86; Ibn al-Jawzi, Nawdasikh al-Quran, vol., p.328 and Ibn ‘Atiyyah, A/
Mubarraz al-Wajiz, 3:102.
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As such, Imam al-Shafi said:

Among what Muslims understand and agree on, is that whatever is
lawful in the lands of Islam is lawful in non-Muslim lands, and whatever
is prohibited in the lands of Islam, is also prohibited in non-Muslim
lands. Therefore, whoever commits a prohibited act, Allah will surely
punish them as He wills, for being in non-Muslim lands does not avert

[orlessen] any burden from such people [who commit prohibitions].'#

EXAMINING THE OPINION OF THE HANAFI MADHAB THAT
PERMITS USURY AND OTHER UNLAWFUL DEALINGS WHEN
LIVING IN DAR AL"HARB

Now that the proceeding statements have been quoted, we will
examine the opinion of some of the Hanafi scholars who permit
certain prohibited monetary transactions for Muslims who reside
in non-Muslim lands. Some people who are weak in their religion,
and who have a love for this world in their hearts made following
exemptions and irregular opinions as their way and habit. They took
the opinion of the Hanafiyyah from some books and then used it
incorrectly. Consequently, they took advantage of the Hanafiyyah’s
erroneous stance in the worst way possible. In doing so, they issued
a legal opinion for Muslims who live in non-Muslim lands allowing
them to deal in usury, which is forbidden.

In response, I say the following, and with Allah is all success:
Fair-minded researchers must first examine the statements of the
Hanafiyyah regarding thisissue, then, they must strive to understand
itaccording to what they intended so as to formulate a correct stance
and a just decision. Here I will present some of their statements,

then follow that with a summary and a critique.

145. Al-Umm, vol.7, p.3ss and Dir al-Wafi’ edition, vol.9, p.237.
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Al-Sarakhsi stated:

(If a Muslim) who was given a promise of safety (by non-Muslims)
deals with them in [usury] transactions, either with an immediate or
a delayed payment, or if (such a Muslim) trades in alcohol, pork, or
dead animals with them, then it is allowed, according to Aba Hanifah
and Muhammad [b. al-Hasan], may Allah have mercy on them both.
However, none of these transactions are allowed according to Aba
Yasuf'* because Muslims must abide by the laws of Islam wherever
they are, and the laws of Islam prohibit such dealings. Do you not
see that if Muslims engage in these transactions with non-Muslims
who are assured protection in our (Muslim) land, it is not allowed?
Then, it carries the same ruling in Dar al-Harb. Yet, [Aba Hanifah and
Muhammad b. al-Hasan] stated that this [usury] money is taken with
the “consent of non-Muslims;” i.e. taking the wealth of a combatant
is permissible by default but since Muslims gave the non-Muslims
guarantees, they will not be betrayed, so they appease the non-Muslims
by creating contractual [business transaction] agreements in order to
avoid betraying them. Then, they may consume their wealth, since it is

permissible by default, not due to the validity of the [usury] contract.

146. Abt Hanifah is al-Nu‘man b. Thabit al-Kafi (d. 150 AH/767 CE), the Imam, faqih and
after whom the Hanafi Madhab is named. He was known for his intelligence and depth in
researching and discussing issues of Islamic jurisprudence in his academic gatherings. Many
students studied under him, the famous of them being Aba Yasuf al-Qadi, Muhammad b.
al-Hasan and Zufar b. al-Hudhayl (d. 158 AH/775CE). His views spread, as did his madhab,
in many lands. For his biography refer to al-Dhahabi, Siyar, vol.6, p.390, n0.163.

Muhammad al-Shaybani, is Aba ‘Abd Allih Muhammad b. al-Hasan b. Farqad
al-Shaybani (d. 189 AH/804 CE), an Imam of figh and Usal. He was of the students of
Abu Hanifah who spread his knowledge. His books include Al-Jami‘al-Kabir, Al-Jami
al-Saghir, Al-Athar and Al-Hujjah 4la Abl al-Madinab. For his biography refer to al-
Dhahabi, Siyar, vol.9, p.134, no.4s.

Abu Yasuf'is Ya'qab b. Ibrahim al-Ansari al-Kafi al-Baghdadi (d. 182 AH/798 CE), the
companion of Imim Aba Hanifah and his student. He was the first to spread the madhab
of Abt Hanifah, and he was a major jurist and memoriser of hadith. He assumed the
position of gazi in Baghdad during the time of al-Mahdi and ar-Rashid. His books include
Al-Kbaraj and Al-Athar. For his biography refer to al-Dhahabi, Siyar, vol.8, p.s3s, no.141.
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This is the difference between this case and non-Muslims enjoying a
safety pledge in Muslim lands. The wealth of such protected [non-
Muslims] is safeguarded via the pledge and covenant of security [they
received from Muslims], meaning that [Muslims] cannot consume
their wealth as though it were permissible by default. Therefore,
dealing in invalid transactions [such as usury] in such cases renders the

contracts invalid.'¥

Moreover, al-Kasani® said:
As for the conditions that establish usury transactions, among them
is that the wealth of both parties dealing in usury must be protected
(inviolable). So, if the wealth of one party is not protected, then usury
does not occur according to us.** And according to Aba Yasuf: “This
is not a condition, and thus, usury does occur.” On this basis [which
the Hanafiyyah took], if a Muslim enters Dar al-Harb as a merchant
and deals with a combatant by selling one dirham for the price of two,
or any other type of transaction that is invalid in the laws of Islam;*° it
is allowed according to Aba Hanifah and Muhammad while according
to Aba Yasuf, it is not allowed. Aba Yasuf’s point of view is that,
just as usury is prohibited for Muslims, then it is also prohibited for
non-Muslims, because they are also addressed when it comes to what

is prohibited [in Islam] according to the correct stance.” Therefore,

147. Al-Sarakhsi, Al-Mabsit, vol.1o, p.9s; he also researched the matter with its evidences
in vol.14, p.s6.

148. ‘Al3’ al-Din Aba Bakr b. Mas‘ad b. Ahmad al-Kasani or al-Kashani al-Halabi (d.s87
AH/u91 CE), a prominent HanafT scholar and faqih. His lengthy book Bada’‘al-Sana’i*
ft Tartib al-Shara’iis considered a major reference book on Hanafi figh. His biography is
found in al-Zirikli, 41-Alim, vol., p-70.

149. Here, he means Aba Hanifah and the general masses of his followers. This is the
mainstream opinion in their madhab, butit is contrary to the stance of Aba Yasuf al-Qadi.

150. Such as if a Muslim was to sell pork, dead animals, or blood to a combatant non-
Muslim.

151. The meaning here is that non-Muslims are also included and addressed in the intricate
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stipulating usury terms into dealings will render the transaction invalid.
This similarly applies if Muslims were to conduct sales using this kind
of transaction with a combatant who was given assurance of protection
in the land of Islam.

According to [Aba Hanifah and Muhammad], the wealth of a
combatant is not sacred itself, and is permissible to violate. However,
a Muslim who is assured protection in non-Muslim lands is prevented
from taking possession of it, without their consent that is, because to
do so constitutes a form of treachery and a breach of covenant. But,
if the combatant expends from it with his own choice and pleasure,
then this meaning is removed; the possession of it would be deemed
as seizing permitted wealth and property not via dispossession, in
addition to being legislated and suitable for possession, such as wood
and hashish. With this, it becomes clear that the agreement here is not
one of tamalluk [ownership], rather it is a way to obtain possession
and the consent [of the disbeliever] as the combatant’s ownership is
not nullified except with his consent and as such cannot be seized for
possession. For if his ownership is nullified then it would go to the
Muslim via seizure and appropriation not via a contract [as Muslims do
not believe in the soundness of usury contracts], and therefore usury is
not ascertained [as one of the parties, i.e. the Muslim due to his belief,
does not actually deem the contract as being sound from the outset].
Usury is the name for a financial benefit which benefits from a contract.
This is not like the case where a Muslim transacts with a combatant

who enters the land of Islam with a promise of safe passage, for then

rulings of the Islamic sharia. Therefore, if they know about the religion of Islam and
evidence was established against them by this knowledge, they will be held accountable
if they abandon its obligations and commit its prohibitions, just as they will be held
accountable for disregarding the essence of Islam itself. This is the correct opinion regarding
this issue, as well as the opinion held by most Muslim scholars. Refer to Al-Thkam fi Usil
al-Abkam, vol.s, p.716, Al-Mustasfa min Ilm al-Usil, vol., p.x71, Rawdab al-Nagir, vol.r,
p-170 and Al-Bahr al-Mubit, vol.1, p.397.
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the combatant’s wealth becomes inviolable due to their entering with a
covenant of security. Protected (inviolable) wealth cannot be violated.
Therefore, a contract of transfer of ownership [between two inviolable
parties] becomes due here, and in such a contract, usury will render the

contract invalid.”s*

By examining and contemplating these two opinions, we summarise
the following:

Firstly: The Hanafiyyah built this opinion on the basis that the
core relationship between the Islamic state and other countries is
established on war and constant enmity. This was also the opinion
of the general masses of the fuqaha in Abu Hanifah’s time wherein
the relationship between countries was built on the basis of war,
aggression, and overpowering. A temporary truce did not change
the essence of the relationship™, and that’s why al-Sarakhsi said:

If a community from among the people of Dar al-Harb made peace

with the people of Islam, and a Muslim enters their land and sells one

dirham for the price of two, then there is no problem. This is because

a truce does not turn their land into a Dar al-Islam. What is prohibited

is for a Muslim to take their property without their consent, because

that entails betrayal of the truce. But, if they consent to [usury]
transactions, then betrayal of the pledge of security has not occurred
and Muslims are allowed to take possession of what is earned [though

ausury dealing, thatis]."*

152. Bada’i‘al-Sand’ifi Tartib al-Shara’; vol.s, p.19a.

153. Review what was mentioned before about Dir al-Harb. By mentioning this aspect
we do not mean to discuss if the relationship of a Muslim country with other countries is
built on war or peace. We only aim to mention the state of affairs that existed at that time.
Whoever reads the books of history will be certain of the soundness of what we mentioned
here. Among the most extensive and unique is 7he Story of Civilization, by the historian
and philosopher, William Durant (1885-1981).

154. Sharh al-Siyar al-Kabir, vol.4, p.1493
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In conclusion, whoever enters a land of combatants with a guarantee
of safety, then this brings about two consequences according to the
Hanafiyyah: i) They must abide by the obligations of the contract
of protection, and ii) They must not commit treachery or breach
the contract. We mentioned the statements of the Imams of the
Hanafiyyah who asserted this, and they comprise of the greatest
number of jurists who agreed on this issue.

If the citizens of Dar al-Harb give a guarantee of safety to a
Muslim or a group of Muslims, they still remain combatants at the
core of their relationship with Muslims. It was mentioned before
that [in this scenario] there is no sanctity for the blood or wealth
of combatant enemies. Therefore, Muslims who enter the lands
of combatant enemies will not consider them having any sort of
sanctity and would aspire to gain power over their souls and wealth.
However, what prevents them is adherence to the pact of protection
they have with such combatants. Yet, if they are able to take some
of their wealth in a way that does not breach the obligations of the
contract, then they will try to do that (including through usury
transactions as stated).

Secondly: The opinion held by the Hanafiyyah which permits
dealing with usury and other unlawful things while in Dar al-
Harb is built on the previously mentioned basis, meaning the
permissibility for a Muslim to seize the wealth of the combatant
enemy who is warring against Muslims. But, because Muslims are
bound to contracts of protection offered to them from combatant
non-Muslims, they cannot seize their wealth through betrayal or
treachery. Therefore, Muslims are permitted to take their property
in ways that the enemy who gave such Muslims protection would
accept and allow. Among those ways, is for the combatants to give
Muslims their capital through a transaction which the combatant
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is comfortable with, although it is prohibited in the sharia. When a
Muslim conducts this transaction in the described circumstance, he
does not consider it permissible, viable or binding. It is only a means
of taking possession of the wealth of combatants, which is allowed
for Muslims to confiscate by force and overpowering, if it wasn’t for
the contract of protection.

Thirdly: If the property of non-Muslims is inviolable, Muslims
cannot seize it, and therefore, Muslims are not permitted to transact
with such non-Muslims in usury or any other prohibited dealing.
Otherwise, if Muslims take wealth using impermissible transactions,
they will have earned the wealth through a prohibited contract, not
because the said wealth is permissible to take. This is an important
difference between the two cases, and we will clarify it by narrating
the words of one of the Hanaf1 fuqaha. Al-Karabisi™ said:

If a [non-Muslim] combatant enters Dar al-Islam with a guarantee of

safety, and a Muslim were to conduct a transaction with him by selling

one dirham for the price of two [in usury], then this is not allowed. If

a Muslim enters Dar al-Harb with a guarantee of safety and conducts

the same transaction with them [in usury], then this is allowed. This is

even if the wealth and property of all [in both cases] is permitted and
there is consent [in both cases] of [the money being] possessed [in this
way]. The difference is that when a Muslim enters Dar al-Harb with

a guarantee of safety he will have promised not to take their wealth

without their permission. Therefore, he must fulfil his promise. Yet,

their wealth remains permissible by default, and so if he takes it with
their consent and without nullifying the pledge [they gave him], then

it is allowed. As for a combatant who enters our land [of Islam] with

155. He is Aba ‘I-Muzaffar Asad b. Muhammad b. al-Husayn al-Karabisi (d. s70 AH /174
CE), a Hanafi faqih and literary writer. His books include the figh works Al-Furig and
Al-Mujaz. For his biography refer to al-Zirkili, Al-Alam, vol.y, p-30L



THIRD RAMIFICATION 131

a guarantee of safety, we [Muslims] will have granted him a pledge of
safety with the stipulation thatif'anyone in our land takes the wealth [of
such a combatant, without their consent], they will not legally own it.
Therefore, such property stops being permissible to be taken by default
once it becomes wealth that is safeguarded by Muslims. Therefore, a
Muslim cannot seize it by force; it has to be a [permissible] contract.
Selling two dirhams for the price of one (for example) is considered

usury, and as such, it is not allowed in this case.

Fourthly: based on the above discussion, it becomes clear that the
topic according to the Hanafiyyah is limited to when a Muslim seizes
the property of a combatant non-Muslim in any way forbidden
in Islam. This is contrary to a Muslim giving his wealth to non-
Muslims, which the Hanafiyyah clearly forbid, on the basis that the
wealth of a Muslim is inviolable, making it illegal to be given to a
non-Muslim in an impermissible way, even by the Muslim’s consent.
Ibn ‘Abidin al-Dimishqi*” said, commenting on this point in Ibn
al-Humam’s** discussion on the subject”:
The proof for this is presented in [al-Sarakhst’s] A[-Siyar al-Kabir and
its commentary wherein it states, in summary: “If a Muslim enters
Dir al-Harb with a guarantee of safety, then there is no problem if

the Muslim consumes their property in any manner as long as they

156. Al-Furig, vol.1, p.326.

157. Muhammad Amin b. ‘Umar b. ‘Abd al-Aziz ‘Abidin al-Dimishqt (d.12s2 AH/1837
CE), the Jurist of the Levant’ and Imam of the Hanafiyyah during his time. His books
include Radd al-Mubtar 4la ‘I-Durr al-Mukbtar, also known as Hashiyah Ibn Abidin, as
well as a collection of treatises. His biography is in al-Zirkili, Al-Alam, vol.6, p-42.

158. He is Kamal al-Din Muhammad b. ‘Abd al-Wihid al-Siwisi, then al-Iskandari, widely-
known as “Ibn al- Humam” (d. 861 AH/1457 CE), one of the senior Hanaf1 ulema who
was well-versed in the foundations of religions, tafsir, fara’id, figh, hisab, language and
logic. His most famous work is Fath al-Qadir which is an explanation of Al-Hidayah by
al-Marghiyant. For his biography refer to al-Zirkili, AL-Alim, vol.6, p.2ss.

159. Fath al-Qadir, vol.7, p.39.
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consent. He will have taken what is lawful in a manner that did not
breach the contract, and thus, [the wealth] becomes permissible for
him [to consume]. The same ruling applies to both the [Muslim]
prisoner of war and a [Muslim] person guaranteed protection [in Dar
al-Harb], even if [a Muslim] sells two dirhams for the price of one [in
usury], or sells dead animals [which were not slaughtered] to them,
or took wealth from them by gambling, then all of this is permissible
for him™*°. Examine how [al-Sarakhsi] made the topic a matter of
taking their property with their consent. Therefore, it became known
that what is meant by usury and gambling, in their words, is what is
mentioned in this situation, even if it is expressed in a general manner.
This is because the designation [whether something is permissible or

not] is usually connected to the reason behind [issuing such a ruling].”

Fifthly: It is clear from what has proceeded that the Hanafiyyah did

not make lawful what is prohibited in Dar al-Kufr, neither did it

occur to them that Muslims who reside in Dar al-Kufr should be

allowed to disregard the sharia and commit whatis forbidden. To the

contrary, the Hanafiyyah explicitly stated that usury is prohibited

between Muslims while in Diar al-Harb, since what is relevant here

is the wealth itself being inviolable regardless of the land Muslims

reside in.

Al-Sarakhsi said:

If two Muslim merchants were in Dar al-Harb, no transaction is
permissible for them, except whatis permissible in Dar al-Islam, because
the wealth of each one of them is safeguarded and protected. This
[safeguarding] happens in Dar al-Islam through a system of protection

that continues to extend when they are under the protection of non-

160. From the book Sharh Kitab al-Siyar al-Kabir, vol.4, p.1410, n0.2734.

161.

Radd al-Mubtar ala ‘I--Durr al-Mukbtar, vol.s, p.186.
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Muslims. This is why each one of them is required to compensate the
other party if they suffer loss or damage. Each of them takes possession
of whatever they are transacting in, that is, through the contract that
they both drafted since this is required to establish various transactions

such as gifts, etc.*>

With these five points, the reality of the position of the Hanafi
madhab regarding this issue becomes clear. As such, whoever claims
that the Hanafiyyah allow what is prohibited in Dar al-Kufr, will
have uttered a great lie against them. Moreover, whoever issues a
fatwa that Muslims are allowed to buy a house in Dar al-Kufr, and
pay for it with interest, claiming that this conforms with the Hanaf1
madhab, will also have uttered a great lie against them, in addition

to betraying the trust of imparting knowledge and issuing fatwas.*

REFUTING THE OPINION OF THE HANAFIYYAH

It has been clarified to us that the opinion of the Hanafiyyah is
limited to a particular circumstance, based on ijtihad and opinion.
However, the majority of the scholars from among the Salaf, earlier
generations, and the Khalaf, later generations, did not accept this
stance; they rejected and refuted it, because it lacks evidence and
proof, and because it contradicts the foundations of the sharia and

its universal principles.

Imam ‘Abd al-Rahman b. ‘Amr al-Awza 74 said:

162. As-Sarakhsi, Al-Mabsir, vol.i4, p.s8.

163. Itis clear that in the mentioned situations, the Hanafiyyah permit Muslims to accept
usury payment but not pay it themselves. Yet, they also permit selling alcohol, pork, dead
animals, gambling, and so forth, with interest. As for those who permit Muslims in the
west to buy houses on usury, they do not permit the other transactions the Hanafiyyah
supposedly allow. Therefore, they contradict themselves, and expose the invalidity of their
opinions.

164. He is Abt ‘Amr ‘Abd al-Rahman b. ‘Amr al-Awza (d. 157 AH/774 CE), one of the
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Usury is forbidden for one in a land of war and everywhere else,
because the Messenger of Allih # abolished any usury that had
remained among the pre-Islamic Arabs which was present when Islam
was established. The first usury the Prophet # abolished was the usury
of [his paternal uncle] al-‘Abbas b. ‘Abd al-Muttalib.*s How then, can
a Muslim consider taking usury as lawful from a people whose blood
and wealth are forbidden for Muslims by Allah?® Moreover, Muslims
used to sell to the disbelievers during the time of the Messenger of

Allah #, and he did not permit usury to be practiced.””

This statement was transmitted by Imam Abt Yasuf al-Qadhi, the

student and companion of Aba Hanifah. Aba Yasuf said:
What al-AwzaT stated is the correct stance: it is not lawful according
to us or permissible. The narrations that al-AwzaT mentioned about
usury have reached us. The reason why Aba Hanifah considered this
lawful was because some teachers narrated to us from Makhdal that he
said that the Messenger of Allah #£ said: “There is no usury between
combatants.” Aba Yasuf added: “and the people of Islam.”*

senior Imams of Islam. He was a trustworthy muhaddith and hifiz, a zihid, a scholar
of Sunnah and the statements of the Salaf and a jurist and mujtahid. The people of the
Levant and Andalusia in the past followed his madhab in figh. For his biography refer to
al-Dhahabi, Siyar, vol.7, p.107, no.48.

165. This is relayed in his famous Farewell Sermon in the year 10 AH [632 CE] which was
reported by Muslim, 4-Sahih, no.1218 from the hadith of Jabir b. ‘Abd Allah.

166. This means that Allah forbade Muslims from transgressing the blood or wealth of
non-Muslims who have guaranteed their safety.

167. This part provides strong evidence towards refuting the opinion of the Hanafiyyah,
especially since they do not differentiate between peaceful non-Muslims and combatant
non-Muslims on this issue. No doubt, during the time of the Prophet #, non-Muslims
belonged to one of these two types. Yet there is no evidence that anyone among the
Muslims permitted dealing with them in usury. The only thing that was narrated indicates
that they adhered to the intricate laws of the sharia in their dealings and transactions with
both types of non-Muslims.

168. Al-Radd &la Siyar al-Awzai, vol.1, p.97; there was some hesitation from Aba Yasufin
regards to the text of the hadith and he said here: “there is no usury between combatants”
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Imam al-Shafi7 transmitted what al-AwzaT said along with Aba
Yasuf’s comment above. Al-Shafii then said:
The [correct] statement is that of al-Awza‘i and Aba Yasuf, and the
proof was presented by al-Awza‘i. Aba Yasuf reported Aba Hanifah’s
proof, but it is not authentic, and therefore, there is no [valid] evidence

init.’®

Additionally, al-Mawardi said:
Sinceitis established that usury is prohibited, then there is no difference
in its being prohibited be it in Dar al-Islam or Diar al-Harb. Thus, every
contract that contains usury terms is prohibited between Muslims in
Dair al-Islam, and between Muslims and combatants in Diar al-Harb,
regardless of whether Muslims enter [their land] with a guarantee of
safety or without one... The proof that usury is prohibited in Dar al-
Harb, just as it is prohibited in Dar al-Islam, includes everything we
mentioned [in other instances] from the Quran and Sunnah, and by
definition and implication, for every contract that is prohibited in Dar
al-Islam is also prohibited in Dar al-Shirk (a land whose inhabitants
are polytheists), like all other immoral actions and sins. Likewise, every
contract that is prohibited between Muslims and dhimmis remains
prohibited between Muslims and [non-Muslim] combatants just like

it is prohibited in Dar al-Islam. This is because it is an invalid contract

after which Aba Yasuf'said: “and the people of Islam.” In the transmission of al-Bayhaqi it
is mentioned: “I think he said: ‘and the people of Islam.””

169. Al-Umm, vol.7, p.358 and the Dar al-Wafi’ edition, vol.9, p.248; transmitted by al-
Bayhaqi in Marifah al-Sunan wa ‘I-Athar, vol.7, p.97; al-ZaylaT transmitted it from him
in Nasab al-Rayab fi Takbrij Abadith al-Hidayah, vol.4, p.44 and az-Zayla did not find
a chain of transmission or verification for the hadith of Makhul, saying “it has no basis
with this wording” as al-Albani clarified in Silsilab Abadith al-Daifab wa 1-Mawdiéah,
n0.6533. Makhal al-Shami was a trustworthy jurist, from the younger Tabi‘an. The hadith
here is mursal, i.e. there is no narrator between him and the Prophet # and thus it cannot
be utilised as a proof as the Imams hold, and likewise its narrators from Makhl are not
known. The first to mention the narration was Aba Yasuf and yet even he doubted its
wording.
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so itis an obligation [upon us] that we do not legalise the subject of the
contract, as in the case of an [invalid] marriage [contract]. As for [Aba
Hanifah’s] use of the hadith of Makhal as proof, the hadith is mursal (a
chain of narrators missing the Companion, i.e. it is weak), and mursal
hadiths are not considered proof according to us. If their view was
accepted for argument’s sake, it would mean that there is no usury and
would mean that the prohibition of usury has been annulled and the
permissibility of usury. They cannot take it to mean the annulment of
the prohibition of usury as we [as Shafi’iyyah scholars] would also have
to take it to mean the annulment of its permissibility. Furthermore,
our understanding is more deserving of bolstering the generality [that
usury is prohibited in all cases].

As for using it as a proof for their wealth and property being
permissible without a contract, then it takes precedence that their
wealth and property are made permissible via a contract. We do not
accept that the issue is compulsory due to entering Dir al-Islam with a
covenant of security [as the Hanafiyyah say] because their wealth and
property does not become permissible [for a Muslim to take] either
with a contract or with a void contract. If the issue was compulsory
with the addition of the absence of the covenant of security the
inference from another angle would not be accurate which is: if an
enemy combatant enters Dir al-Islam it is allowed to make his wealth
and property permissible without a contract, but it is not allowed with

an invalid contract.”®

Abt Bakr b. al-‘Arabi al-Maliki said:
[When Muslims] give their pledge [to combatant non-Muslims] and
then enter their land, it becomes mandatory for them to faithfully

adhere by the agreement and to not breach the covenant. This includes

170. Al-Hawi al-Kabir, vol.s, p.75
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not transgressing on their wealth or anything else of their affairs.
Furthermore, if non-Muslims allow usury, the sharia still does not
allow it. If someone were to say: “Non-Muslims are not addressed by

thelaws of the sharia.” [I would respond] - but Muslims are addressed.”

Ibn Qudamah stated:

Usury is prohibited in Dar al-Harb, just as it is in Dar al-Islam. This is
the stance of Malik”, al-Awza‘i, Aba Yasuf, al-Shafi, and Ishaq.” Aba
Hanifah stated: “Usury is not to be enacted between a Muslim and an
enemy combatant within Dar al-Harb;” he also held that if two people
become Muslim within Dar al-Harb they are not to indulge in usury
between them. This is based on what has been relayed from Makhal
from the Prophet # that he said: “There is not to be usury between
Muslims and the people of war within Dar al-Harb.” This is as their
wealth and property is permitted yet a covenant of security within Dar
al-Islam protects it, and whatever is otherwise is permitted.

Allah says: “And Allah has permitted trading and forbidden usury.”
(Qur. 2:275) And His saying: “Those who consume usury will not stand
(on the Day of Resurrection) except like the standing of a person beaten
by Shaitan leading him to insanity.” (Qur. 2:275) Alldh also said: “O
you who believe! Be afraid of Allah and give up what remains (due to

you) from usury...” (Qur. 2:278) The general reports necessitate the

171, Abkam al-Quran,Qur. 4:161, vol. 1, p.si4.

172. He is Malik b. Anas al-Asbahi al-Madani (179 AH/795 CE), the ‘Imam of Dir al-
Hijrah [Medina]’ and one of the notable Imams. The ulema have agreed on his leadership,
deen, conscientiousness and lofty station. His madhab in figh is one of the famous Four
Madhabs and he authored Al-Muwattd. Some of his views and deductions were compiled
by his students and companions and can be found in the book A/-Muduwwanah. For his
biography refer to al-Dhahabi, Siyar, vol.8, p.48, no.1o.

173. He is Aba Ya'qab Ishiq b. Ibrihim al-Hanzali al-Marwazi, widely-known as ‘Tbn
Rahawayh’ (d. 238 AH/8s3 CE), one of the senior Imams who combined between hadith,
figh, hifz, sidq, wara® and zuhd. He also has some works such as Al-Musnad. For his
biography refer to al-Dhahabi, Siyar, vol.i, p.358, no.79.
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prohibition of surplus usury. The Prophet # said: “Whoever increases
or sought increase has indulged in usury.”7* This is general as are the rest
of the hadiths, and this is because whatever is prohibited in Dar al-Islam,
such as usury between Muslims, remains prohibited in Diar al-Harb,
such as usury among Muslims and their report (from Makhal) is mursal,
its authenticity is uncorroborated, and it is implies a prohibition. Itis not
permitted to abandon refraining from what is prohibited in the Quran,
or what is clearly outlawed in the Sunnah or what has been agreed on by
consensus [of the scholars] with respect to its impermissibility on the
basis of an unknown report which has not be relayed in the authentic
collections, has no [acceptable] chain of transmission and no trusted
documentation. The report therefore [of Makhal] is thus mursal and
muhtamal (implicative) as the intent of his words “there is not to be
usury...” may be construed as a forbiddance of usury in the same manner
in which Allah says: “...there is no sexual relations and no disobedience
and no disputing during Hajj.” (Qur. 2: 197) And what they [the Hanaf1
jurists] mentioned about its permissibility is in regards to the enemy
combatant who enters Dir al-Islam — his wealth and property according
to this view is permitted, except what has been protected by a covenant of
security. It can also be taken to be applied to Muslims among themselves

in the form of surplus usury which is prohibited by consensus.”s

174. Muslim, A[-Sahih, no.1s87 from the hadith of ‘Ubadah b. al-Simit. Al-Baghawi
explained in Sharh al-Sunnah, vol.8, p.6o:
His statement “whoever increased or sought increase has committed riba” means:
whoever gives an increase or takes an increase, as it has been reported that the one who
consumes riba and the one who gives it for consumption are both cursed. The hadith
being “Allah’s Messenger # cursed the one who consumes interest and the one who
gives it for consumption.”

Reported by al-Bukhiri, A4/-Sabih, no.s962 from the hadith of Aba Juhayfah; Muslim, A4/-
Sabib, no.1597 from the hadith of ‘Abd Allah b. Mas‘ad; also Muslim, A1-Sabih, no.1598
from the hadith of Jabir b. ‘Abd Allih al-Ansari.

175. Al-Mughni, vol.6, p.98, no.713.
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Note: I conclude this part of the treatise by noting two conclusive
and clarifying aspects to what was mentioned above:

First: this issue is based on what was explained before, from the
consensus of the fuqaha, that the description of war is attached to
every Dar al-Kufr by default.”® This description, according to the
Hanafiyyah, makes seizing anything in that land permissible. The
scholars have agreed that protection pacts remove that permissibility
for the duration of the pact, but they disagreed on what does not have
astipulated duration within the pacts, i.e. the description of war. We
have explained that the fuqaha did not consider the possibility of
the description of war being removed. We also clarified that in this
[contemporary] era the removal of this feature has been ascertained
due to states adhering to pacts, agreements and covenants which
involve inter-state relations being based on peace first and foremost.
This therefore obligates the full application of covenants and the
feature of war has thus been removed first and foremost; what
follows will confirm this.

Second: Those from our contemporaries who took the opinion
of the Hanafiyyah, which allows some dealing of usury outside Dar
al-Islam, did not adhere to their opinion being restricted to Dar al-
Harb [as explained above]. In fact some of these contemporaries
actually say quite frankly that: “The entire world to us, as Muslims, is
considered a Dar al-‘Ahd [abode of covenant] except for the Zionist
state which calls itself Israel. We interact to this world around us
based on the covenants of the United Nations, and based on our

description as being Muslims who are members of this organisation
[i.e. the UN].”77

176. Refer to the sections of the book which detail the definitions of Dar al-Kufr and Diar
al-Harb.

177. These are the words of Dr Yasuf al-Qaradawi in his new book Figh al-Jibad, vol.2,
p-900.
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This is sufficient to refute any misuse of the opinion of the
Hanafiyyah to justify contradicting the obligation of fulfilling
covenants and pledges of safety. With that said, our aim in this part
of the treatise is reached, and Allah grants success.
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Fourth Ramification

The permissibility of dealing with non-Muslims in buying, selling,
gifting, loaning, mortgaging, and other lawful dealings and
transactions

Monetary transactions between Muslims and non-Muslims are
based on two broad principles: 1) the legitimacy of possession and 2.
the subject, such as the items, for which the contract is made.

As for the issue of possession, Muslims do not have to investigate
the manner in which the item came into the possession of a non-
Muslim and/or whether it was gained lawfully, or unlawfully, and
according to our sharia laws, except if it is known to have been stolen
or taken by force.

As for the items being traded, they must be lawful themselves in
our sharia. Muslims are not allowed to deal in pork or alcohol, or
anything else that is prohibited, just as it is not permitted for them
to accept a gift of something that is forbidden, whether it is from a
Muslim or a non-Muslim.

Taking these two principles into consideration, Muslims can
deal with non-Muslims without objection. The Messenger of Allah
# used to deal in selling, buying, loaning, and mortgaging with
polytheists and the People of the Book. He # also used to accept
gifts from them and eat from their food, without asking how they
earned their wealth, that is, as long as the food was, in itself, lawful
and pure.

Regarding the following statement of Allah:
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And their taking of usury though they were forbidden from taking it,
and their devouring of men’s substance wrongfully (bribery)... (Qur.
4:161)

Abt Bakr b. al-‘Arabi al-Maliki said:

Allah made it clear in these verses that dealing in usury and taking wealth
unlawfully is forbidden. If this [prohibition] is a statement about
what was revealed to Muhammad # in the Quran, and disbelievers are
addressed as well, then this is a good [statement]. If this is a statement
about what Allih revealed to Musa in the Torah, and which [the
People of the Book] changed, corrupted, defied, and transgressed,
then [Task]: is it permissible for us to do business with them, after they
have spoiled their wealth [by committing prohibited transactions] in
contradiction to their own religion? A group of scholars thought that
dealing with [the People of the Book] is not allowed due to their wealth
being corrupt. The correct stance is that it is allowed to deal with them,
regardless of whether their wealth was from usury or from indulging
into what Allah made forbidden for them. There is conclusive evidence
from the Quran and Sunnah which establishes this point. Allah says:
“The food (slaughtered cattle, edible animals) of the People of the
Scripture (Jews and Christians) is lawful to you.” (Qur. s5:5)

This verse involves [dealing with the People of the Book] pertaining
to some branches of the sharia. For instance, the Prophet # had business
transactions with Jews. In fact, he # died while his armour was pawned

with a Jew for some barley he # took for his family.”* It was narrated

178. Al-Bukhari, Al-Sahib, no.2069, from the narration of Anas b. Malik who said: “The
Prophet # mortgaged his armour to a Jew while he was in Medina, and he took barley;”
meaning, for his family.



FOURTH RAMIFICATION 143

that ‘Umar b. al-Khattab was asked about those who use earnings from
alcohol sales for jizyah tax and trading. He said: “Let them control
selling it, and take one-eighth of its revenue [as jizyah tax].””> The
definite cure for the sickness of doubt and dispute is that the Imams
agree to the permissibility of trading with combatants, because the
Prophet # travelled to [Syria] as a merchant.”* This is definite proof
of the permissibility of traveling to their areas and trading with them.
Some may claim that this happened before the prophethood.
We state that the Prophet # did not contaminate himself before his
prophethood with anything forbidden; this is proven through a large
number of narrations. He # never reversed his former actions either

[i.e. traveling to areas of the People of the Book for trade] after his

This hadith was also collected by Al-Bukhiri, A4l-Sabih, no.2916, and Muslim, AI-
Sabib, n0.1603, from the hadith of ‘A’ishah who said: “The Messenger of Allah # died

while his armour was mortgaged to a Jew in exchange for 30 measures of barley.”

179. Reported by ‘Abd al-Razzaq b. Hammam, Al-Musannaf, n0s.9886, 10044, 14853,
19396, from the narration of Suwayd b. Ghafalah who said: It reached ‘Umar b. al-Khattab
that his workers would collect jizyah tax in the form of alcohol and advised them with three
points to which Bilal said: “They do that.” ‘Umar said: “Do not do that; however let [the
non-Muslims] sell it, for fat was prohibited to the Jews, then they sold it and consumed
its profit.” The chain of narration for this hadith is authentic, and the narrators are all
trustworthy. Imam Ahmad b. Hanbal said: “Its chain is very good.” This narration was
collected by Ibn Qayyim in Abkam Abl al-Dhimmah, voli, p.183; it was also graded
authentic by Ibn Hazm in ALl-Muballi bi 1-Athar, vol.8, p.148; it was also collected by
Abt ‘Ubayd al-Qasim b. Sallam in Al-Amwal, p.62, with a different chain of narration that
is also authentic, and his narration reads: “Do not take [these prohibited items] from them,
but rather, let them control selling it and then you take from the sale price.” Ibn Hazm
classified this last text as weak, however this is incorrect. Aba “‘Ubayd said:
This indicates that Muslims used to take alcohol and swine as jizyah tax from
[dhimmis] and as a tax on their land based on their value and then the Muslim’s would
assume responsibility for selling [these items]. This is what Bilal disapproved of, and
“Umar also forbade it. Then, ‘Umar allowed them to take jizyah tax from the sale price
of such items if the dhimmis were the ones in control of selling it. This is because
alcohol and swine are a part of the wealth of the dhimmis and cannot become wealth
owned by Muslims.

180. This is in reference to when the Prophet # travelled to the Levant for trade. This
occurred once with his uncle Aba Tilib, and another time when he went to the Levant to
trade on behalf of Khadijah. Both of these travels occurred before the message was revealed
to Muhammad #. Refer to Ibn Hisham, A[-Sivah al-Nabawiyyah, vol.1, pp.18o and 187.
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prophethood, nor forbade that after he was sent as a Prophet. None
of the Companions ever stopped [traveling to areas of the People of
the Book] during the Prophet’s # lifetime, nor did any Muslim cease
that after his death. They used to travel to free prisoners, which is an
obligation, and to be emissaries conducting peace pacts, just as the
Prophet i sent ‘Uthman'® and others, which too, is an obligation or at
times, recommended. As for travelling to [non-Muslim areas] for the

sole purpose of trading, it is permitted.*

This principle is clear for every rational Muslim to be convinced.
Even so, Shaitan has placed in the hearts of some weak Muslims who
reside in the West the idea that all dealings with the people of those
countries are forbidden, because of the prevalence of usury and
unlawful actions in their transactions and dealings. This paranoia
caused them to consider all of the forbidden transactions to be lawful,
and to make the wealth of non-Muslims lawful through stealing and
cheating. We ask Allah to save us and grant us uprightness.

181. ‘Uthmin b. ‘Affan t, the third of the Four Rightly-Guided Caliphs. The Prophet #
sent ‘Uthman to the people of Mecca to negotiate with them about Muslims entering
Mecca to perform ‘umrah; this occurred in the end of the sixth year after the migration (628
CE). Refer to Ibn Hisham, A/-Sirah al-Nabawiyyah, vol.2, p.31s.

182. Abua Bakr Ibn al-‘Arabi, Abkam al-Qur'an, vol., p.sts, Qur. 4:161.
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Fifth Ramification

A Muslim who enters the lands of disbelieving combatants [who
are at war with Muslims] with the intention of conducting military
operations against them, and requests from them to enter under
their protection, and they grant him safe passage: such a Muslim
has a religious and moral obligation to abide by the contract
of protection, including refraining from committing violent
aggression against them or betraying them

This ramification has nothing to do with Muslims who are residing
in the West, because they went there seeking protection and/or to
acquire means of living and stability. However, it is not without
merit to present here the great principles discussed by the fuqaha
of Islam regarding international relations in times of war and peace,
as well as establishing respect of covenants and contracts, and
emphasizing fulfilling them as being a part of obedience to Allah.
Al-Sarakhsi said:
If a group of Muslims reached the territorial boundaries of combatant
[non-Muslims] and said to them, intending to trick them: “We are
messengers from the caliph” and produce a document resembling
the caliph’s writing, or they do not produce any evidence, and the
non-Muslims grant them entry in to their land, they are not allowed
to kill any of the [non-Muslim] combatants/citizens or take any of
their property, as long as they are in their land because this involves
deception.
If the combatants say to this Muslim group: “Enter” and they enter
Dir al-Harb, then it is not permissible for them to kill any combatant

or take their wealth so long as they are within their land. This is because
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what [the Muslims] have made apparent to [the combatants], if it is
sincere, means that they have entered a covenant of security with the
combatants, and in turn, they also have an covenant of security from
the Muslims - so it is not permitted to dishonour them in anything.

This is the ruling for messengers (of the caliph) if they enter their
lands as we have explained. The same applies to when [the messengers]
make that apparent from themselves as [the combatants] have no way
ofknowing the true intent of those who have entered their land. Hence,
the ruling is only based on what is made apparent for the obligation of
being free from falling into betrayal.

And this is what we have clarified: the issue of protection is
important, so the slightest suggestion [of appearing to assure or
seek a non-hostile status] is enough [to establish a pledge of safety].
Therefore, whatever [group of Muslims] profess as being their
intention is the same as [directly] asking for the assurance of safety. If
Muslims seek protection from non-Muslims and they are then granted
protection, then they must fulfil and abide by those agreements.
Likewise, they must abide by their offering protection to non-Muslims,
if they have done [or said] anything that indicates they are granting
them protection. Furthermore, they must abide by any agreement of
protection [granted to them] if they say they are coming as merchants
while their true intent was sinister; even if they were really merchants
as they made apparent, it would not be lawful for them to betray the
combatants, and the same applies to if they made that [lie] apparent to

them [so as to gain entry].'

183. Sharh Kitab al-Siyar al-Kabir, vol.a, p.so8; al-Sarakhsi goes to some length in
mentioning the detailed aspects of this issue.
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Sixth Ramification

If a group of Muslims secure a promise of safety from combatant
non-Muslims after which war breaks out between those non-
Muslims and another group of Muslims, the Muslims who
are under protection are not allowed to support their Muslim
brothers, until they nullify the contract of protection they have
with the combatant non-Muslims and inform them

Imam al-Shafi7 said:
If a group of Muslims enter Dar al-Harb with a guarantee of safety, and
then its people take other Muslims as captives, the protected group is
not allowed to fight the captors to free [the captured Muslims] until
they first terminate their own treaty with them. If they rescind their
treaty, give a notice of warning, and peace is thus broken between them,
they are then allowed to fight them. However, [protected Muslims] are
not allowed to fight [non-Muslims who gave them safety] during the

period of protection.**

Al-ShafiT also said:
If a group of Muslims enter a warring land with a guarantee of safety,
then combatant enemies of that area become safe from them until they
leave [their land], or until the time in which they were guaranteed
safety ends. Muslims are not allowed to oppress or betray them [in the
meantime]. If such combatants take Muslim children and women as
captives, I prefer that [Muslims who live under their protection] do

not betray the contract with the captors. Instead, I prefer they seek

184. Al-Umm, vol.4, p.37s; Dir al-Wafi’ edition, vol.s, p.677.
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annulment of the guarantee of safety, and rescind the treaty. If they do
that, they can then fight [such combatant non-Muslims] to free the

Muslim children and women.™s

The proof for this stance is clear in Allah’s Statement:
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Verily, those who believed, and emigrated and strove hard and fought
with their property and their lives in the Cause of Allih as well as
those who gave (them) asylum and help, — these are (all) allies to one
another. And as to those who believed but did not emigrate (to you
O Muhammad), you owe no duty of protection to them until they
emigrate, but if they seek your help in religion, it is your duty to help
them except against a people with whom you have a treaty of mutual

alliance; and Allah is the all-seer of what you do. (Qur. 8:72)

Therefore, Allih forbids the believers from giving support to
their brothers in religion if supporting them entails breaching the
covenant Muslims have with a community of non-Muslims. Allah
forbids violating the conditions of truces and treaties. The scholars
of tafsir did not differ regarding this being the interpretation; Ibn
‘Atiyyah™® said:

185. Ibid., vol.4, p.284; also refer to the edition by Dar al-Waf#’, vol.s, p.606. Examine the
words of Imam al-Shafi‘i and how wonderful, noble, honourable and graceful they are.
May Allih be pleased with him and grant him the best rewards.

186. Aba Muhammad ‘Abd al-FHaqq b. Ghilib b. ‘Abd al-Rahmin b. “Atiyyah al-Muhiribi
al-Gharnati (d.s42 AH/1148 CE), a mufassir, faqih and expert on the rulings deducted from
hadith; he also wrote poetry. Among his works are Al-Mubarrar al-Wajiz fi Tafsir al-Kitab
al-Aziz. He also collected a list of his narrations and the names of his hadith teachers. His
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[Allah’s] statement: “But if they seek your help...” means: If those
believers, who did not migrate [to Muslim areas], request your help
againsta non-Muslim people, it is your obligation to give them support,
except if they are asking for your support against non-Muslims with
whom you have a pact and a pledge to abstain from fighting them. In
such a case, do not support such Muslims against them, because that
would be a breaching of the contract, a violation of the treaty, and a

disregard of the sanctity of the covenant and of honouring it.*”

In addition, Ibn Kathir said:
Allah says here: If those [Arab] Bedouins, who did not migrate [to a
Muslim area] ask for your help in a religious fight against an enemy
of theirs, then give them your support, for it is obligatory on you to
support them because they are your brothers in religion. Except, if they
ask for your support against a group of non-Muslims: “...with whom
you have a treaty of mutual alliance.” This is in reference to a truce
for a certain period of time. Therefore, do not breach the pledge, and
do not break your oath with those with whom you have a treaty. This

[explanation] is reported from Ibn ‘Abbas.™

The Prophet # used to assert the significance of keeping covenants;
he prohibited breaking pledges in any way or form. His honourable
Companions followed in that same way, may Allih be pleased with
all of them, as is clearly reported in their practices and statements.
For instance, Sulaim b. ‘Amir narrated:
There was a treaty between [the caliph] Mu‘awiyah b. Abi Sufyin

and the Romans. Mu‘awiyah moved about within their area [with his

biography is found in al-Dhahabi, Siyar, vol.19, p.s87, no.3373.
187. Al-Mubarrar al- Wajiz, Qur. 8:72.
188. Tafsir al-Qurian al-Azim, Qur. 8:72.



150 PART TWO

army], so that when the period of time agreed on in the treaty was over,
he could resume war with them. Then a man on riding-beast, or a horse,
started shouting: “Allahu Akbar (Allah is the Greatest)! Faithfulness,
not betrayal! Faithfulness, not betrayal!” This was ‘Amr b. ‘Abasah
al-Sulami. Mu‘awiyah said to him: “Why are you saying this?” ‘Amr
said: “I heard the Messenger of Allah # say: “Whoever has a treaty with
another group of people should not untie the pledge or strain it, until

bl

it has expired or else he cancels the treaty.”” So, Mu‘awiyah took his

people and left.”®

189. Reported by Aba ‘Ubayd al-Qasim b. Sallam, Al-Amwal, p.212; Ahmad, Musnad,
vol.4, p.u1, no.ryors, vol.4, p.113, no.ryo2s, vol.4, p.38s, n0.19436; Abt Dawad, Sunan,
no.2759; al-Tirmidhi, Al-Jami; no.1s80; al-Nasa'i, AL-Kubra, no.8732; Ibn Hibban, Sabib,
n0.4871. Al-Tirmidhi said: “this hadith is hasan sahih”. Al-Albani stated in Silsilah Abadith
al-Sabibah, no.2357: “its chain of narration is reliable and its narrators are trustworthy.” I
say: Sulaym b. ‘Amir is Abit Yahya al-Himsi, a trustworthy narrator from the Levant who
met a group of companions. Al-Dhahabi said about him in Séyar, vol.s, p.18s:

He narrated from Aba al-Dard#’, Tamim al-Diri, al-Miqdad b. al-Aswad, ‘Awf b.

Malik, Aba Hurayrah, ‘Amr b. “Abasah and a group [of others]. His narrations from

al-Miqdiad may be considered mursal as he did not encounter them.

Ibn Abi Hatim also transmitted it in Al-Marasil, no.310, from his father who said that
“Sulaym b. ‘Amir neither encountered ‘Amr b. ‘Abasah nor al-Miqdad b. al-Aswad.” He
died in 112 AH as stated by Ahmad b. Muhammad b. Isa al-Baghdadi, the author of Tarikh
al-Himsiyin and al-Dhahabi transmitted this and depended on it; he said:
He lived to 102 years of age, as for the view of Muhammad b. Sa'd and Khalifah b.
Khayyit, that he died in 130 AH then this is far from being accurate, for I do not believe
that he lived up to this time because if he did he would have heard from Isma’il b.
‘Ayyash and his contemporaries.

Thus, al-Dhahabi intended that Sulaym lived up to 102 years of age not that he died in the

year 102 AH, as al-Dhahabi noted that he had a long life and further said about Sulaym:
He lived a long life and used to say: “I received Islim from its beginning” which
indicates that he lived during the time of the Prophet #. Thus, al-Dhahabi did not
take the view of Ibn Abi Hatim that Sulaym could not have heard from ‘Amr b.
‘Abasah and al-Miqdad b. al-Aswad. Rather, it is confirmed that Sulaym heard from
Ibn “Abasah but not al-Miqdad. ‘Amr b. “Abasah is a noble Companion from the first
and foremost to embrace Islam and it is concurred that he resided in Homs where he
also died, the date of his death however is unknown. However, al-Dhahabi stated in
Siyar, vol.2, p.460: “perhaps he died after the year 6o AH.” Ibn Hajr stated in Tahdhib
al-Tabdbib: “His death was at the end of the caliphate of “‘Uthman according to what
I think. I did not find any mention of him during the fitnah or during the caliphate
of Mu‘awiyah.” Thus, it is highly possible that Sulaym b. ‘Amir heard from ‘Amru b.
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Yazid b. Haran"° commented:
Mu‘awiyah did not want to attack them before the treaty expired.
Instead, he wanted the treaty to expire while he was still in their land,
so he could attack them while they were being complacent. ‘Amr
b. ‘Abasah disapproved of this so as not to enter their land without
informing them of the situation of the annulment of the treaty, and

letting them know of an imminent attack.”

Shaykh al-Islam Ibn Taymiyyah said:
The Sunnah states that anything a non-Muslim understands as a
guarantee of safety is considered a safety promise... [He then mentioned
the hadith of ‘Amr b. ‘Abasah.] It is known that he prohibited what
Mu‘awiyah intended, to safeguard against deceiving those who have
a treaty [with the Muslims], even though the act may not deviate
from the letter of the covenant. Therefore, it became known that
contradicting the essence and the norms of treaties is itself an act of

betrayal, and as such, is forbidden.””

Some people have expressed unease regarding this sound and clear

‘Abasah t and if he did not hear from him then he heard this hadith from Mu‘awiyah
b. Abi Sufyan as his death was in 60 AH, Allah knows best.

190. Yazid b. Haran al-Wasiti (d.206 AH/821 CE): a major scholar, trustworthy narrator
of hadith, scholar of Sunnah, zihid and consistent worshipper of Allih. His biography is
found in al-Dhahabi, Siyar, vol.9, p.358, no.u8.

191. Transmitted by Aba “Ubayd in Al-Amwal, p.ar2 who said: “Allih’s Messenger #
did likewise for the time period with whoever he had a covenant with up until the time
it expired; this is what has been revealed in the Quran.” His statement “So as not to enter
their land without informing them...” is what is found in the book of Aba “‘Ubayd and
transmitted by Ibn Zanjawayh in Al-Amwal, p.661, without the words “...s0 as not to...”.
I came across a new edition of the book by Aba ‘Ubayd published by Dar al-Huda al-
Nabawi in Egypt, edited by Sayyid b. Rajab and I found this sentence as related by the old
print and the editor did not have any observations on it even though he based his research
on three manuscripts!

192. Ibn Taimiyyah, Al-Fatawa al-Kubra, vol 3, p.1ra.
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legislative ruling which has no doubts. They claim that this ruling
fails in some aspects of the Islamic brotherhood that oblige Muslims
who reside in the West to give aid, help, and support to their
oppressed brothers in Palestine, and in other countries. However,
this claim is invalid. What this claim pertains to was not mentioned
in the verse, or in the understanding of the scholars regarding it. This
claim understands the verse to mean the prohibition of supporting
believers in need. However, the verse only mentions supporting
such Muslims in distress by actual fighting when a preventative
factor is involved, that is, the existence of a treaty of peace as the
verse explains: “If [such Muslims] annul the treaty [they have with
combatant non-Muslims], warn them [of its annulment], and
consequently, peace is broken between them, they are allowed to
fight them.” These are the words of al-Shafi‘.

Furthermore, there are ways to support such Muslims in distress,
without breaching covenants or rescinding peace treaties. There are
numerous methods that do not contradict peace pledges or contracts,
such as the current situation of Muslims who reside in Western
countries. There are laws in those countries which allow their
Muslim population to carry out various political and social practices
and activities. They can support their brothers in a substantial way,
such as, collecting funds, engaging mass media, aiding them through
relief organisations, and other types of help and support.

However, what is forbidden is for Muslims to think that they are
not bound by the terms of protection contracts [or various types
of visas, political asylum, immigration, permanent residency or
citizenship] they have with the non-Muslim countries they reside
in and which they committed themselves to when they entered
those lands voluntarily. Not believing that Muslims are restricted by
a covenant they are a party to, can cause some of them to commit
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detrimental acts, such as bombings, killing, and causing mischief on
the earth. These actions contradict the obligation of being faithful
to promises, and the commitment to covenants.

The sound understanding we mentioned here has been embraced
by the most famous scholar of this time, ‘Abd al-‘Aziz b. ‘Abd Allah
b. Baz."» He wrote in a letter to one of the scholars who had issued a
legal opinion asserting the obligation to combat and fight the British
in every country, generally, because of their fighting and aggression
against Egypt [during the last century]:

You said that it is obligatory on every Muslim in every area on earth

to fight [the British] and to strike them wherever they are found,

regardless of whether they are civilians or soldiers, and so on. I say: this
generalisation and absoluteness is questionable, for itincludes Muslims
who are residing in Egypt and also other Muslims [in other areas]. The
correct stance is that, Muslims who are citizens in countries that ascribe
themselves to Islam, who have a treaty between them and the English,
are not permitted to breach the contract. This is because the war the

English wage against Egypt is not a breaching of treaties between them

and other Islamic countries. Therefore, no Muslim citizen in a country

that is party to such a treaty [with Britain] is allowed to combat the

English because of their aggression against Egypt... The proof for this

stance is found in Allih’ statement about the Muslims who did not

migrate: “But if they seek your help in religion, it is your duty to help
them except against a people with whom you have a treaty of mutual

alliance.” (Qur. 8:72) Also, in the Sunnah, there is the story of Aba

193. ‘Abd al-‘Azizb. ‘Abd Allah b. Baz(d.1420 AH/1999 CE): the scholar of Ahlal-Sunnah in
this era. He worked as a judge and teacher, and was appointed to many important religious
duties in the Kingdom of Saudi Arabia, the highest being the Grand Mufti and president
of the Council of Major Scholars, until he died. He was known for his vast knowledge,
courage in spreading the truth, high determination, and generous character. He has many
fatawa, treatises, and research works of which many were collected in Majmii Fatawai wa
Magalah Mutanawwiab, in 30 volumes.
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Jandal and Abu Basir. They ran away from the Quraysh during the
time when there was a truce [between the Quraysh pagans of Mecca

and the Prophet #], and the story is no secret to your eminence."*

The story that the Shaykh mentioned here occurred when the
Prophet # signed a peace treaty with the polytheists of Mecca at
Hudaibiyyah, on the sixth year after the migration. Among the
conditions of the treaty was that the Prophet # would return any
person escaping Mecca for Medina who became Muslim or wanted
to become Muslim.”s It was during this time when Aba Jandal b.
Suhail b. ‘Amr came to the Prophet # to join the Muslims, and the
polytheists of Mecca demanded his return. The Prophet # returned
Abi Jandal to them. Abt Jandal shouted out, at the top of his voice:
“O, Muslims! Am I to be returned to the polytheists while I have
become a Muslim! Don’t you know what I have suffered?!” -in
reference to the severe torture he had endured for the sake of Allah
for having embraced Islam in Mecca before fleeing it. The Messenger
of Allah # said:
Se da 55 A Je 25 58 ab 36 ¢ il o Jiis g
06 pheineli el o380 iy W Ulde 150)¢ 15525 08 st )
a5k B T ale gk s
O Ab Jandal! Be patient and expect reward [from Allah], for Allah &
will give relief and a way out for you and for those oppressed who are
with you. We have made a peace treaty between us and the people (of

Mecca); we agreed to their conditions, and in return, they gave us their

pledge. Certainly, we will not betray them.

194. Al-Rasa’il al-Mutabidalah Bayn al-Shaykh Bin Baz wa ‘-Ulama’, p.59s.
195. Ibn Hisham, Al-Sirab al-Nabawiyya, vol.2, pp.308-327.

196. Ahmad, Musnad, vol.4, p.32s, from the hadith of “Urwah b. al-Zubayr, who narrated
it from al-Miswar b. Makhramah and Marwin b. al-Hakam using these words. The basis of
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The Messenger of Allah # was faithful to his covenant with the
polytheists, even when some Muslims were able to escape from
Mecca and seek refuge in the Islamic state of Medina in the meantime.

In the story of Hudaibiyyah, the Prophet # returned to Medina,
and Abt Basir, a man from Quraish, came to him as a Muslim and
the pagans of Mecca sent two men to retrieve him. They said: “The
pledge you made to us!” The Prophet # handed Aba Basir over to
the two men and they left. When they reached Dhu ‘I-Hulaifah7,
they stopped to eat some dates they had brought with them. Aba
Basir said to one of the men: “By Allah O so-and-so, I see you have
a fine sword!” The man drew it out and said: “Yes, by Allah, it is
indeed very fine and I have used it many times.” Aba Basir said:
“May I have a look at it?” and when the man let him look at it Aba
Basir hit him with it until he died and the other man fled until he
returned to Medina and ran into the masjid. The Messenger of Allah
# said when he saw him: “This person has seen some horror!” When
he reached the Prophet #, he said to him: “By Allah my friend was
killed, and by Allah I will be killed.” Then, Aba Basir arrived, and
said: “O Prophet of Allh, you have fulfilled your oath. You returned
me to them, and then Allah saved me from them.” The Prophet #
said:

a4 f)g}i O Ao ;j Js
Woe to his mother (a word of éxclamation)! What an excellent war

kindler he is, if only he had supporters!

When Aba Basir heard that, he knew that the Prophet 4 was going
to return him to the polytheists again, so he leftand travelled, until he

this hadith is found in Sabih al-Bukhari, as we will soon mention.

197. A place near Medina.
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reached the western seashore of Arabia. Aba Jandal also escaped and
joined Aba Basir. Thereafter, every Muslim man who escaped from
the Quraysh polytheists would also join Aba Basir, until they became
a large group. By Allah, they would not hear of a caravan belonging
to the Quraysh on its way to the Levant, but would intercept it, kill
the caravan’s caretakers, and confiscate their property. The Quraysh
then sent a message to the Prophet #, appealing to him by Allah and
by blood relation to send [a message to Aba Basir and his group],
and declared that whoever came to the Prophet # [from Mecca to
join the Muslims] would be safe.”® So, the Prophet #% sent this news
[to Aba Basir].»?

198. The Quraysh sent a request to the Prophet r, pleading to him by Allah and by the blood
relations they shared, and imploring him, to order Abt Basir to refrain from attacking their
caravans. Refer to al-‘Aini, Umdah al-Qari, vol.14, p.i6.

199. Al-Bukhari, Al-Sabib, nos.2711, 2712, 2731, and 2732, from the hadith of “Urwah b. al-
Zubayr, who narrated this story from al-Miswar b. Makhramah and Marwin b. al-Hakam.
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Seventh Ramification

The permissibility of taking a copy of the Quran while travelling
to non-Muslim areas which are at peace with Muslims

‘Abd Allih b. “‘Umar narrated that the Prophet # used to forbid

taking [a copy of] the Quran when travelling to the land of the

enemy, out of fear that they may take it.**°
The “allamah al-Nawawi said:
This hadith mentions the prohibition of travelling with the mushaf
(a copy of the Quran) to the land of non-Muslims, due to the reason
mentioned in the hadith, which is for fear they may take it and desecrate
its sacredness. However, if there is no fear of the mushaf being taken by
non-Muslims, such as if the mushaf is being carried by soldiers in a
Muslim army who overcome their enemy, then it is not disapproved of,
and no scholar prohibited it, because the reason behind the prohibition
is not applicable here. This is the sound stance, and Aba Hanifah and
al-Bukhari held this opinion, while Malik and a group of the Shafi‘iyyah
held it absolutely prohibited.>"

Al-Sarakhsi said:
If a Muslim enters [non-Muslim lands] with a guarantee of safety, then
there is no restriction if they enter while carrying a mushaf with them,
if [the non-Muslims] are people known to fulfil their covenants. In

such a situation, it is ensured that the non-Muslims will not transgress

200. Reported by al-Bukhari, A4[-Sabih, no.2990; Muslim, A[-Sahib, nos.1869 and the
wording is his.

201. Sharh Sabibh Muslim, vol.13, p.13, n0.1869.
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on anything the Muslims have carried with them. However, if they are
a people who may not fulfil their covenants, then Muslims should not
carry the mushaf with them when they enter their land, even under a

202

guarantee of safety.

The ‘allamah Muhammad b. $alih al-“Uthaymin** said:
It is not permissible for a person to travel to the lands of non-Muslims
with a mushaf, because of the concern that it may fall into their hands
and they might desecrate and degrade it. The Quran is too honourable
and exalted for it to fall in the hands of the enemy. This is the stance,
if there is such a concern. However if it is not a concern, like the
situation in current times, then it is permissible. Therefore, [Muslims]
are allowed to carry the Book of Allih with them when they travel for
business or to study in the lands of non-Muslims, and there is no sin

on them in this case.>#

The Shaykh also said:
It is acceptable for a person to carry the Quran to non-Islamic lands, as
some of the people of knowledge only mentioned the prohibition of
carrying the Quran to Dir al-Harb. There was a fear that their enemies
would confiscate the mushaf and desecrate it. As for countries that

have a covenant (are at peace) with your country, as is typical between

202. Sharh al-Siyar al-Kabir, vol.1, p.206.

203. Muhammad b. Salih b. Muhammad b. “‘Uthaymin al-Mugbil al-Wuhaybi al-Tamimi
(d.1421 AH/2001 CE): One of the most prominent scholars of our time who followed the
way of the righteous Salaf, and a profound faqih. He was a teacher in the College of Sharia
in the Al-Qassim branch of Imam Muhammad b. Sa‘ad’s University, and a member of the
Council of Senior Scholars in the Kingdom of Saudi Arabia. He was distinguished by his
knowledge, wisdom, forbearance, and vision. He was also known for his sound fatawa,
and excellent classes. His knowledge became widespread in the world through recordings
and numerous books and treatises were extracted and printed from them. His legacy is
preserved on his official website.

204. Sharh Riyad al-Salibin, no.1794.
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countries today, then there is no sin if a person carries the Book of Allih
with them so as to read it and for non-Muslims in those areas to read,

for this will benefit everyone.>*

This ruling is founded on ensuring benefit and averting evil. Based
on this principle, numerous matters are facilitated pertaining to
the current situation of Muslims residing in non-Islamic lands.
Among these aspects are: the establishment of the Friday prayer,
congregational prayers, Islamic holidays, building masjids and
Islamic schools, establishing Islamic organisations and centres,
translating Islamic books and publishing and distributing them, and

various other Islamic activities.

205. Fatawa Nizrun ala ‘I-Darb, and within the words of the Shaykh are a clear indication
of the removal of the feature of ‘war’ due to the presence of covenants: http://www.
ibnothaimeen.com/all/noor/article_6389.html.
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Eighth Ramification

Muslims who live in peace in the lands of non-Muslims are not
to institute Islamic laws of punishment among themselves,
because they are not living under an Islamic ruler. However, they
must adhere to relevant Islamic rulings and laws that pertain
to committing sins and that merit expiation, such as to repent,
fast, offer expiation or blood money, etc. which are all religious
obligations

Muslim scholars agree that applying Islamic laws of punishment
is one of the duties of an Islamic government and that individual
Muslims and groups cannot apply any of them, except while living
under a legitimate Islamic authority, that is, if and when legal Islamic
authorities authorise such punishments.>*

Muslims who are residing in non-Islamic lands are [by definition
of the area they live in] not subjected to Islamic rule. Also, the laws
of non-Islamic countries do not allow their Muslim minorities to
establish the Islamic laws of punishment amongst them. Such
countries consider establishing Islamic penal codes within their area
and boundaries as being contrary to the authority of the country,
an intrusion on its sovereignty over its lands, and as breaking with
the set of conditions regulating citizenship and legal residence.
Therefore, such Muslims are not allowed to establish Islamic penal
laws amongst themselves. However, this doesn’t absolve individual

Muslims who commit sins or crimes from the necessity of penance

206. Ibn al-Mundhir, Al-Awsat, vol.ui, p.278; al-Bayhaqi, Al-Sunan al-Kubra, vol.8,
p-24s; al-Shirazi, Al-Mubadhab, vol.3, p.241; Bada’i“al-Sana’iy vol.7, p.s7; Bidayah al-
Mujtabid, vol.4, p.228; Al-Jami‘li Abkam al-Quran, Qur. 2:179, vol.3, p.89; Al-Mawsiich
al-Fighiyyah, vol.r7, p.144-14s.
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or from the consequences of breaching religious rulings, nor will it
avert the punishment to come in the Hereafter (if they don’t duly
repent in this life).

This issue is derived from a similar one in which early Muslim
scholars studied and which pertains to the topic of jihad, namely,
establishing Islamic laws of punishment among a Muslim army
when they are in the land of the combatant enemy, or while guarding
fortified Muslim borderline cities and areas. This situation shares
commonalities with our issue here, which pertains to the presence
of a group of Muslims outside the boundaries of Muslim lands and
outside the authority of Muslim leaders. Muslim scholars differed
pertaining to this aspect as follows:

The Malikiyyah and Shafi‘iyyah said that Muslim leaders must
establish the Islamic laws of punishment on those who deserve it,
because establishing such laws is an obligation like prayer, fasting,
and giving zakat. Therefore, none of the laws of Islam should be
abolished even if committed in Dar al-Harb.

The Hanafiyyah came to the conclusion that Islamic penal laws
should not be applied on offenders living in Dar al-Harb, even after
they return to Dir al-Islam.

The Hanabilah said that Islamic laws of punishment are
obligatory. However, they are not to be established in Dar al-Harb,
but only after the offending persons return from it.>”

Despite the difference of opinions they have, the scholars did not
differ in the fact that establishing Islamic laws is only performed by a
Muslim leader who has the right to do so.

Therefore, whoever holds the opinion that the commander of a
Muslim army has authority delegated to him from the leader of the
Islamic State or his representative, state that the commander should

207. Al-Mawsiah al-Fighiyyah, vol.2o0, p.209, article ‘dir al-harb.’
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establish the Islamic code of punishment. This is the opinion of al-
AwzaT who said:
Whoever is made commander over an army, even if he did not actually
rule over any land, then he s to establish the Islamiclaws of punishment

among his soldiers.”**

Those of the opinion that the jurisdiction of the commander of
a Muslim army is limited to commanding warfare activities have
stipulated the presence of the leader or his representative to establish
Islamic penal laws:
Abu Yasuf said:
If he goes outside of the domain and his authority, as he is not the leader
of that location or city, he is just the leader of the army during their
battles; how then can a commander of a military expedition establish
the law of punishment even though he is not a judge or a leader [of
any land] who has the right to give such judgment? Have you ever seen
commanders or emirs establish the Islamic laws of punishment in Dar

al-Islam? Then likewise, they cannot do so if they enter Dar al-Harb.>*?

Al-Shafii said:
The emir of an army can establish the Islamic laws of punishment
wherever he is on earth, providing he is given the authority to do so.
However, if he does not have the authority, then the witnesses to the
act that required punishment should take the offender to the person
who has authority, whether he is in the lands of the combatants or the
lands of Islam. There is no difference between Dir al-Harb and Dar al-

Islam over what Allah made obligatory for His creation regarding the

208. Al-Radd ala Siyar al-Awzaf, p.8o; Al-Umm, vol.7, p.354 and Dir al-Waf3’ edition,
vol.o, p.236; Mukbtasar Ikbtilaf al-Ulama’, vol.3, p.473.
209. Al-Radd ala Siyar al-Awzat, p.8o; AI-Umm, vol.7, p.354 and Dar al-Wafz’, vol.g,
p-236; also refer to Sharh al-Siyar al-Kabir, vol.s, p.18st.
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Islamic laws of punishment.”®

Al-Shafi7 also said:
Whatever [violations] Muslims do against each other in Dir al-Harb
are still subject to the laws of punishment, no matter where they are, if

proper authority was given to their commander that is.”

Accordingly, it becomes clear that Muslim scholars agree that the
presence of legal jurisdiction from the leader of the Muslims or
his representative is a condition in establishing the Islamic laws of
retribution and punishment.

As for Islamic rulings other than the Islamic laws of retribution
and punishment, such as rulings regulating marriage, divorce, oaths,
expiations, blood-money, inheritance, sales, loans, and all other
rulings, it is obligatory for every Muslim to abide by and implement
them. This stance is based on the requirement of fulfilling the rights
of Allah to be worshipped and obeyed, and to submit to His sharia,
as was explained before. These requirements are obligatory on all of
Allah’s slaves, in every time and place, depending on their ability and
capability to do so.

Imam al-ShafiT emphasised:

Muslim prisoners of war who are imprisoned in the lands of war: if the

crimes of murder, injury or usurpation have been committed among

themselves then when they return to the lands of Islam the Hudad
punishments are to be implemented on them. An abode does not
prevent the rule of Allah from being implemented (within Islamic

lands), and all zakat payments which are obligated on them have to be

210. Al-Umm, vol.7, p.355 and Dir al-Wafa’ edition, vol.9, p.237.
at. Mukhtasar al-Muzani, p.272.
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paid — an abode does not exempt them from their obligations.>

Al-Sarakhsi said:
If a Muslim enters Dar al-Harb with a safety guarantee and lives there
for two years (for example), he/she must pay the zakat from what they
have earned in Dar al-Harb that they neglected to pay, because they are

bound by the laws of Islam wherever they may be.>

There is no doubt that establishing these Islamic rulings, as well as,
other rulings which are more general in nature, falls under the ability
of those who reside in the west. In fact, many Western governments
allow practicing various rulings that pertain to civil matters which
conform to the Islamic sharia. Western governments also grant
official status to Islamic organisations and certify them. This is in
regards to the Muslim communities, as for the Muslim minorities
then they enjoy a vast number of rights.

212. Al-Umm, vol.4, p.245 and Dir al-Waf#” edition, vol.s, p.s99.
213. Al-Mabsat, vol.3, p.37.
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Ninth Ramification

Muslims who reside in non-Muslims areas must deal with non-
Muslims in a fair way, call them to Islam, and cooperate with them
in that which Allah has not made forbidden on Muslims. Muslims
who live in such areas should not commit actions that may cause
non-Muslims to turn away from the true religion, Islam, nor
should they incite non-Muslims with behaviour that may result in
Muslims and/or non-Muslims being harmed or abused

Muslims who reside in non-Muslim areas should first acknowledge
that they are in a position that allows them to call to and convey
Islam, and not in a state of warfare or fighting. There is a substantial
difference between the two circumstances. This difference has a
practical influence on the application of the laws of the sharia. Surely,
everything has its proper time, and every situation has its rulings that
pertain to its specific circumstance. Those who don’t understand
this aspect and don’t act accordingly will have transgressed the
boundaries of the sharia, as well as their natural disposition and
sound intellect.

When in the position of calling to Allah, it is mandatory that
effort be made in conveying the religion of Allah with proof and
evidence using kindness, goodwill, and effective speech, with care
given to guiding and directing the persons being called, to the true
religion. This duty also requires having patience in dealing with the
mistreatment callers to Allih may receive from the people being
called, pardoning them for their abuse, being forgiving and tolerant
with them, and supplicating to Allah for their benefit to be guided
and reformed.
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This was the way of the Messengers, peace and blessings of
Allah be on them all, with their respective nations. This is also
the way Allah ordered His final and best Prophet and Messenger,
Muhammad #, to emulate and practice. Muhammad # stood amid
his people, and all other peoples, in the best way any Prophet stood
when calling to and explaining Allah’s message, by using kindness,

mercy, and compassion.

Allah said:
(ol 2 205 Al 20555014

Show forgiveness, enjoin what is good, and turn away from the foolish

(i.e. don’t punish them). (Qur. 7:199)

38

- -

ol Y U 8 B VW B 2V ol s s
(Jd1 22
And We created not the heavens and the earth and all that is between
them except with truth, and the Hour is surely, coming, so overlook (O
Muhammad,) their faults with gracious forgiveness. (Qur. 15:85)

s 5523 13 Jh5 45 756 O 6,k VA5 Vb 61 5 G el )
(And Allih has the knowledge) of (Prophet Muhammad’s) saying: “O
my Lord! Verily, these are a people who believe not!” So turn away
from them (O Muhammad), and say: “Peace!” But they will come to
know. (Qur. 43:88-89)

858 et B dsss andaseydn addy 6 Lo dig i

(oniady o158 al o2 5 0 21 56
Invite (humankind, O Muhammad) to the way of your Lord (call them
to Islam) with wisdom (with the Divine Revelation and the Quran)
and fair preaching, and argue with them in a way that is better. Truly,
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your Lord knows best who has gone astray from His path, and He is
best aware of those who are guided. (Qur. 16:125)

3 Wi loy Wkt 6 Je o &l 236 3 3,8 o 216 of3 b

LA
But if they (both of your parents) strive with you to make you join in
worship with Me others that of which you have no knowledge, then
obey them not; but behave with them in the world kindly. (Qur. 31:15)

Allah also forbade the believers from cursing the false gods of the
polytheists, for this may incite their zeal and loyalty, causing them to
curse the one true God. Allah said:

{ele i 1532 0235 0 05 e 0,235 51 12255 )
And insult not those whom they (disbelievers) worship besides Allah,
lest they insult Allah wrongfully without knowledge. (Qur. 6:108)

In Mecca, the enmity and oppression of the polytheists gradually
increased towards the Prophet #. They intensified their aggression
and pressure against him and his call, and also tortured his
Companions. So Allah sent the angel of the mountains, who said to
the Prophet #:
O Muhammad! Allah has heard what your people have said to you,
and I am the angel of the mountains. Your Lord has sent me to do
whatever you command me, so what do you want me to do? If you

wish, I will cause al-Akhshaban*+ to close in on them.

214. Al-Akhshaban: the two mountains of Mecca, Abli Qubais and the mountain
located opposite to it.
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The Messenger of Allah #% said to the angel:

«&;fdgésfzg’y:;;ﬂiﬂi;;;g;(:gmfgfib\@z@@;;ij;»
To the contrary, I hope that Allah will create from their descendants
those who will worship Allah, alone, and who will not associate anyone

[or anything] with Him.>s

‘Abd Allah b. Mas‘ad said:
It is as if I am looking now at the Prophet [Muhammad] # talking
about a Prophet whose people beat him and caused him to bleed,
who said, while wiping the blood off of his face: “O Allah, forgive my

216

people, for indeed they do not know.

Moreover, Abu Hurairah said:
It was said: “O Messenger of Allah, supplicate against the polytheists!”

He # replied: “I was not sent as a curse-maker; I was sent as a mercy.”>”

Some scholars held the opinion that these verses and hadiths, and
similar texts that command kindness in calling to Islam and fair
discussions, patience, pardoning, and forgiveness, were abrogated
by the verses that command fighting. However, the correct stance
of the muhaqqiqun, or scholars who research and verify, is that they
were not abrogated,*® and that each ruling has its own reason, place,
and situations that justify its respective implementation.

Calling to Islam with wisdom and soft speech cannot be done
without being kind towards those being called, being sincere

215. Reported by al-Bukhari, A[-Sabib, no.3231 Muslim, A[-Sabib, no.r79s, from the
hadith of ‘A’ishah.

216. Al-Bukhari, 4[-Sabib, no.3477; Muslim, A[-Sabib, no.1792.
217. Al-Bukhari, 4l-Adab al-Mufrad, no.321; Muslim, Al-Sabib, no.2599.

218. Ibn Taymiyyah, Al-Sarim al-Maslil, vol.2, p.413; al-Zarkashi, Al-Burhan fi Ulim al-
Qur'an, vol.2, p.42; al-Suyuti, Al-Irgan fi Ulim al-Quran, vol.3, p.s7.
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towards them, and treating them well. Also, one should behave in
a way that is non-threatening, such as when partaking in general
customs, and by maintaining good relations with those being called
to when engaging with them in human interactions such as studying
and working. It is also recommended to maintain prevalent social
customs such as being punctual, efficient, professional, and active in
the affairs of society, and other traits that are advantageous and will
produce goodness.

Shaykh al-Islam Ibn Taymiyyah al-Numayri said:

Muslims living in Dar al-Harb, or Dar al-Kufr, which are not actively

fighting Muslims, are not commanded to contradict them in their

ways, [if] that causes problems. It may be preferable for a man, even

obligatory, to participate in some of their outward conduct sometimes,

especially if there is a religious benefit, such as calling them to the

religion.””

The general rule concerning refraining from contradicting non-
Muslims while living in their lands, as explained here, is conditional
on the fact that Muslims cannot abandon the Islamic obligations or
commit what is prohibited. Therefore, it is not allowed for Muslims
to appease non-Muslims or participate in anything that opposes the
laws of Islam in any way whatsoever, whether pertaining to an aspect
of creed which resides in the heart, or a statement, or an action, either
by committing [the prohibited] or abandoning [commandments].
The Prophet # lived in Mecca for 13 years after he was
commissioned as Allah’ final and last Prophet and Messenger,
calling its inhabitants to worship Allah, alone. Only a few of its
inhabitants answered his call. Even so, he 4 used to mingle with the

219. Ibn Taymiyyah, Igtida’ Sirat al-Mustagim, p.x77, al-Fiqi edition; vol.1, p.417, al-‘Aql
edition.
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polytheists, attend their gatherings, and deal with them in selling,
buying, loaning, mortgaging, trusts, and other dealings. He would
eat the same kind of food they ate, wear the same kind of clothes
they wore, and lived in the same area as they did. He only opposed
what was obligatory for him to oppose, i.e. those matters which
contradicted establishing monotheism, obedience to the laws of
Allah, honouring Allah’s religion and commandments, and avoiding
His prohibitions.

Before the revelation and before the laws were established, the
Prophet # opposed the polytheists only with respect to what his
pure intellect and upright natural disposition refused, what his
sound mind rejected, what his good nature and pure soul disallowed.
Furthermore, before the revelation, Allah protected his honourable
Prophet # from the indecencies of the era of ignorance and from its
wickedness and filth.

The polytheists, due to the certainty they had within the depths
of their hearts, knew well Muhammad’s # honesty, trustworthiness
and noble manners and they even used to keep their trusts with
him. The Prophet # was not rude or harsh, nor was he arrogant
or stubborn. To the contrary, he # was easy to be around, soft-
hearted, well-mannered, pure in nature, merciful, and gentle in all
matters. This is how Muhammad’s Lord, Allah, described him in
His statement:

{ ol 255 Vi ad i ug )
And We have sent you (O Muhammad) not but as a mercy to all that

exists. (Qur. 21:107)

(e gl (85
And verily, you (O Muhammad) are on an exalted (standard of)
character. (Qur. 68:4)
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O Prophet! Verily, We have sent you as a witness, a bearer of glad

oy

tidings), and as a warner. And as one who invites to Allah by His leave,
and as a lamp spreading light. (Qur. 33:45-46)

This was Muhammad’s # description in the Zorab:
O Prophet We have sent you as a witness, a giver of glad tidings, and a
protector of the unlettered. You are my slave and Messenger. I named
you al-mutawakkil (who relies solely on Allah); he is not rude, nor harsh,
nor a noise-maker in marketplaces. He does not return evil with evil.
Instead, he forgives and pardons. Allih will not take him away until He
employs him to abolish the crooked religion so that they (humankind)
may say: “There is no deity worthy of worship except Allih” and with

this statement, he opens blind eyes, deaf ears, and closed hearts.>*

The Prophet # was and will always be a good example and a role
model of patience in the face of abuse, and in responding in the best

220. Al-Bukhari, nos.2125 and 4838, from the noble companion ‘Abd Allih b. ‘Amr b. al-
‘As, who transmitted this text from the original Torah. “Hirz” literally means “protector,”
that is: protector of the religion of the unlettered, who are the Arabs, since writing was
rare among them during Muhammad’s time. “I named you, al-mutawakkil,” is due to
Muhammad’s # contentment in having scarce resources, his total reliance on Allih for
sustenance and support, his patience in waiting for relief, his adhering to good manners,
and his feeling complete assurance of the promise of Allah. The Prophet # relied on Allih
alone, and was thus given this title. “He (Muhammad) does not return evil with evil,”
means, the Prophet # did not respond to evil by doing evil to a person who abused him, even
though he was allowed and able to do so, unless the sanctities of Allih were transgressed.
Instead, he r always acted kindly. “Until He employs him to abolish...,” means, until Allih
uses Muhammad # to abolish shirk and establish tawhid —which is in contradiction to the
“crooked religion,” in reference to the religion of the Arabs before Islam appeared. Allah
called it ‘crooked,’” because the Arabs then worshipped idols and spoiled the monotheistic
religion of Ibrahim. Therefore, the Arabs deviated Ibrahim’s religion from its uprightness
and purity, and became misguided, after initially following the straight religion. Fath al-
Bari, vol.4, p.433 and vol.8, p.744; ‘Umdah al-Qari, vol.i, p.244.
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of ways to harassment. The Prophet’s # honourable biography is
tull of examples and I will suffice here with one:

‘Nishah narrated that the Jews came to the Prophet % and said:
“Al-samu ‘alaik (death to you)!” The Prophet # replied: “And to
you!” Because of what they said, ‘A’ishah said to them: “May death
come to you, and may Allah curse you and be angry with you!” The
Messenger of Allah # said to her:

¢ AN 5 il 965 il etle Ase 6 i
Be calm O, ‘A’ishah! You must be g;:ntle and stay away from harshness

and obscenity.

She said to him: “Did you not hear what they said?” He # answered:
5 L DY 2 J S e 55 2B s 5T

Did you not hear what I said? I returned their greeting to them, and I

will be answered (i.e. my invocation will be accepted) regarding them,

while they will not be answered regarding me.”

This hadith provides evidence of the Prophet’s # honourable
manners when responding to the Jews who greeted him in an
insulting and abusive way, out of hatred and jealousy for him. The
Prophet # was rightly guided to answer them with one sufficient
statement: “And upon you!” Therewith, what the greeters said as an
insult was duly sent back to them and did not harm the Prophet 4.
Ibn Battal al-Qurtubi said:
In this hadith there is an example of the great manners of Islam; a
caller (motivator) should be gentle with the ignorant and to pardon
and overlook their abuse. Just as the Messenger # abstained from

confronting the Jews by saying something similar to what they said, and

221. Reported by al-Bukhiri, A[-Sahih, no.293s, and in Al-Adab al-Mufrad, p.311.
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he forbade ‘A’ishah from being harsh in her response. He #% said: “Be
gentle, O ‘A’ishah,” for Allah likes gentleness in all matters, based on
the generality of the Prophet’s statement: “Surely Allih likes gentleness
in all situations.”* And although responding in the same manner as
one is addressed is allowed, due to Allah’s Statement: “And indeed
whosoever takes revenge after he has suffered wrong, for such there is
no way (of blame) against them,” (Qur. 42:41) patience is greater in
reward, and a higher level [than impatience], due to Allah’s statement:
“And verily, whosoever shows patience and forgives that would truly
be from the things recommended by Allah.” (Qur. 42:43) Patience
is characteristic of the Prophets and the righteous. It is obligatory to
conform to their way and emulate them, and to subdue one's inner-
self, so as to suppress the desire to retaliate, hoping for the reward of
Allah in doing s0.”

EXAMPLES OF OUTWARD CONFORMITY WITH NON-MUSLIMS

I believe it is beneficial to mention three examples of conforming to
some outward matters and ways of the non-Muslims which many
Muslims think is part of the prohibited type of conformity. After
examination, we will realize that these aspects are actually among
the permissible matters, because they are not connected to religious

aspects:

First Example: Accepting Gifts From Non-Muslims During Their Holidays
It has been authentically reported that the rightly guided caliph ‘Ali
b. Abi Talib and others, accepted gifts from the Magians on the
occasion of their holiday. Muhammad b. Sirin narrated:

222. This is another wording of the hadith of ‘A’ishah which was reported by al-Bukhari in
Al-Sahih, no.6024 and in Al-Adab al-Mufrad, p.462; Muslim, A[-Sabib, no.216s.

223. Sharh Sabih al-Bukhari, vol.g, p.226.
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‘Ali b. Abi Talib was given a gift on Nayraz (Nouruz), and he asked:
“What is this?” They said: “O, leader of the Believers! This is the Day
of Nayriiz.” He replied: “Then make every day Fayraz!”=+

Itis also reported that Aba Barzah used to receive gifts from some of
the Magians during the Nouruz and the Mihragan.” Yet, he used to
say to his family: “The fruit eat it; anything else, give it back.”>*

Also, Abt Zayban and Husain b. Jundub al-Janabi narrated
that a2 woman said to ‘A’ishah: “We have nursing mothers from
the Magians, and when they have a holiday, they give us gifts.” She
responded: “As for what they slaughter for that day, do not eat it,
but eat from their trees (produce or fruit).”*”

Shaykh al-Islam Ibn Taymiyyah said:

This proves that the holidays [of non-Muslim] have no effect on

whether or not to accept their gifts. On the contrary, the ruling [of

accepting gifts] during a holiday or any other time is the same, because

this does not entail helping them in the rites of their disbelief. However,

224. Reported by al-Bayhaqi, A-Sunan al-Kubra, vol.9, p.234 via the trustworthy Hafiz
Abtu Usimah Hammad b. Usimah al-Kafi from Hammad b. Zayd, from Hishim b.
Hassan al-Azdi from Muhammad b. Sirin. The chain of narration is authentic and its
narrators are all well-known and trustworthy. It was also reported by Aba “‘Ubayd in A4/-
Amwal, p.674 and Ibn ‘Asikir in Tarikh Dimishg, vol.42, pp.377-478, — both with another
chain of transmission. “Al’s words: “make every day Fayraz” was commented on by Aba
Usamah who said “He disliked saying ‘Nayraz.”” Nayraz, or Nouruz, is a Persian word and
it refers to a ‘new day’; it is the first day of the Iranian Zoroastrian calendar and occurs in
the Spring of each year corresponding to 21 March CE. It is the largest national Zoroastrian
festival. Refer to Al-Mifjam al-Wasit, article ‘Naraz.”

225. Mihragan is another Persian festival which is the autumn celebration. The Arabic
rendition, ‘Mahrajan,’ is originally a Persian word formed from the first part ‘Mahr’ which
means ‘sun’, and the last part Jan” which means ‘life’ or ‘spirit.” See AL-Miijam al-Wasit,
article ‘al-Mihrajan’ and on both Nouruz and Mihragan, see Nibayah al-Arab fi Funiin
al-Adab, vol.1, p.18s.

226. Reported by Aba Bakr b. Abi Shaybah, Al-AMusannaf, nos.248s7 and 33342 — there is
no problem with its chain of transmission. Aba Barzah is Nadlah b. ‘Ubayd al-Aslami, the
well-known companion.

227. Ibid., n0s.24856 and 33341; this report’s chain of narration is good.
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the topic of accepting gifts from non-Muslims, whether combatants or
dhimmis, is a separate issue in itself on which there is a difference of
opinion but this is not the occasion to go into details. [In general], it
is only allowed to eat from the food of the People of the Book (Jews
and Christians) during their holiday, whether the food is purchased, or
received as a gift, etc., as long as it was not slaughtered [specifically] for
their holidays. As for the slaughtered animals of the Magians, the ruling
regarding it is well-known: it is forbidden [to consume], according to
the general consensus (of the scholars).”® As for the sacrifices made by
the People of the Book for their holidays, and also what they slaughter
for other than Allah which resembles what the Muslims slaughter and
sacrifice seeking nearness to Allah, such as sacrifices to the Messiah or
Zahrah, then there are two reports from Ahmad on the matter; the
most famous of these statements reads: “It is not lawful to eat, even
if they only mentioned Allih’s name when conducting the slaughter.
The prohibition [to consume such sacrifices] is reported from both

‘A’ishah and ‘Abd Allah b. ‘Umar.”>9

Second Example: Men Wearing A Head Covering

It is known that covering the head with a turban or another style of
head covering is customary among Muslim men in some countries.
Yet, the norm for non-Muslim men is to not cover their head.
Therefore, Muslims who live amongst non-Muslims are permitted
to do the same, even if it is the norm in their original country to
cover the head. This is because covering the head is not an act of
worship, not during prayer nor outside of it.

228. Ibn Taymiyyah means the general masses of the scholars, who do not consider the
Magians to be from the People of the Book whom Allih permitted Muslim men to marry
from their women and eat from what they slaughter.

229. Ibn Taymiyyah, Igtida’ Sirar al-Mustagim, p.2s1 of al-Figi's edition and vol.1, p.si4
of al-‘Aql’s edition.
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The ‘allimah ‘Abd al-‘Aziz b. ‘Abd Allah b. Baz was asked about
the ruling regarding an imam who leads the people in prayer and
does not cover his head, to which he replied:

There is no sin in doing that, because the head is not a part that requires

covering [in prayer]. The obligation [regarding suitable clothing for

prayer] includes praying while wearing a lower and an upper garment,
due to the statement of the Prophet #: “None of you should pray in
one garment, without a part of it covering his shoulders.”* However,
it is better to wear an adornment [as the following verse states], and
neat attire [including covering the head], due to the statement of Allah:

“O Children of Adam! Take your adornment (by wearing your

clean clothes) while praying.” (Qur. 7:31) Furthermore, if one is in a

country where it is not customary to cover one’s head, there is no sin in

231

uncovering it.

‘Allimah Muhammad b. §alih al-‘Uthaymin said about applying
this matter within the context of Allih’s statement, “O Children of
Adam! Take your adornment while praying”:
Itbecomes clear to us thatcovering the head is better when done amongst
people who consider covering the head as an adornment. However, if
we are with people who do not consider it a way of adorning oneself,

then we cannot say that covering is better, or uncovering is better.”

These two respectable scholars, may Allah have mercy on them,
explained that covering the head is a custom of Muslims, a custom

that differs from one country to another. What then if a Muslim

230. Reported by al-Bukhari, 4[-Sabib, no.359; Muslim, A[-Sabib, no.si6 - from the
hadith of Aba Hurayrah.

231. Ibn Baz, Majmii ‘Fatawa wa Magalah Mutanawwiah, vol.io, p.40s.
232. Al-“Uthaymin, A-Sharh al-Mumti‘ala Zad al-Mustagniy vol.2, p.166.
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is in a non-Muslim country? There is no doubt that the blame is
removed from him for concurring with the people of that land in
this matter and he agrees with one of the two groups of Muslims.
This matter is unknown to many students of knowledge and callers
to Allah who live in the west, let alone lay-Muslims. Some of them
may become harsh with other Muslims with regards to this aspect,
and we have experienced some strange dealings with young men
who love their religion but fail to understand this point; and Allah’s
help is sought!

Third Example: Men Wearing Trousers And Jackets And Other Items Of
Clothing Which Fulfil The Sharia Conditions Of Covering The ‘Awrah

A group of senior scholars of this era have ruled that thisis permissible
and have highlighted that the basis for different types of clothing
is that they are permissible as they are from the matters related to
customs. Allih says:
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Say, “Who has forbidden the adornment of Allah which He has
produced for His servants and the good [lawful] things of provision?”
Say, “They are for those who believe during the worldly life [but]
exclusively for them on the Day of Resurrection.” Thus do We detail

the verses for a people who know. (Qur. 7: 32)

All that is exempted from this is whatever the sharia indicates
as being prohibited or disliked such as silk for men, whatever is
transparent and reveals the colour of skin underneath, whatever
is figure-hugging. This all falls into uncovering the body which is
impermissible, like the cloths which are specific to non-Muslims -
these are neither permissible for men nor for women. The Prophet
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# also forbade resembling the disbelievers and men and women
resembling the clothes of one-another. Wearing trousers is not
specific to non-Muslims, rather the general Muslims also wear them
as do non-Muslims in many countries and states. Some Muslims
in particular countries only avoid such clothing as not being
accustomed to such attire even though it may be in agreement with
the custom of other Muslims. However, what takes precedence for a
Muslim if he is in a country wherein such clothes are not customary
is that he does not wear them for prayer whether in general places of
gathering or on the streets.”
They also propounded:
The basis of clothing is that they are permissible except for that which
the sharia has absolutely exempted such as gold for men and silk.
Wearing trousers is not specific to non-Muslims, however wearing
tight-fitting trousers which outline the body and even the ‘awrah is
impermissible; as for baggy trousers then they are permitted except
if the intent in wearing them is to resemble non-Muslims. The same
applies to wearing a tie, it is not specific to non-Muslims and this is
permitted to wear except if he intends by wearing it to resemble them.
In summary: the basis for clothing is that they are permissible except

whatever the sharia indicates is otherwise as mentioned prior.>*

All that we have mentioned in this chapter is connected to agreement
during situations of stability, as for situations of compulsion, dire
necessity, fearing harm and counter-balancing between benefits

and harms then these circumstances have their own detailed rulings

233. Fatawad al-Lajnab al-Da’imab li ‘I-Bubith al-Tlmiyyab wa -1fia’, vol.24, p.38, no.1620,
signed by the following ulema: ‘Abd al-‘Aziz b. ‘Abd Allah b. Baz, ‘Abd al-Razzaq “Afifi,
‘Abd Allah b. Qu‘td and ‘Abd Allah b. Ghudayyin, may Allih have mercy on them all.

234. Ibid.,vol.24, p.40, no.4257, signed by the above-mentioned scholars.
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which are documented in the books of usal and figh. These rulings
have specific situations which have been defined by the trustworthy
people of knowledge who are well-known for sound creed, accurate
foundations, holding the Quran and Sunnah in high regard and

innocence from concessions and harshness. And Allah grants success.
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Tenth Ramification

It is required from Muslims that they must remember the favours
granted them from non-Muslims who were good to them. They
must thank them for their kindness, and repay them by being
generous, mentioning them in a good way, and wanting and
wishing good for them

There is no doubt that non-Muslims who grant Muslims guaranteed
safety, protection, and care, perform a type of tangible good conduct.
For that, they deserve thanks and gratitude from Muslims. The
Messenger of Allah # said:
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Those who do not thank people will not be thankful to Allah.>s

Therefore, the Prophet # generalised giving thanks to all people and
did not confine it to anyone’s faith.
He # also ordered the repayment of every favour, by saying:

235. Reported by Ahmad, Musnad, vol.2, p.29s, n0.7938; al-Bukhari, AIl-Adab al-
Mufrad, p.219; Aba Dawud, Sunan, no.481; al-Tirmidhi, A/l-Jami; no.1954; Ibn Hibban,
Sabib, no.3407 — from the hadith of Aba Hurayrah and the wording with al-Tirmidhi
is: “Whoever has not thanked the people has not thanked Allih.” Al-Tirmidhi said: “the
hadith is hasan sahih” and it is as he stated; refer to al-Albani, Silsilah al-Abadith al-
Sabibab. Tbn al-Atheer said in 4I-Nihayab, article ‘shakara’:
This means that Allih does not accept the thanks of [His] slaves (creation) for His
bounties on them if the slaves do not thank the people for their kindness and are
being ungrateful towards them, since [thanking Allih and thanking people] are
intrinsically connected. It was also said that the meaning here is, if someone’s habit is
to be ungrateful for the favours of people and does not thank them, then it will also be
his habit to be ungrateful for the favours of Allih and not thank Him. It was also said
that it means, whoever does not thank the people then they are like the one who does
not thank Allah, even if one does.
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Whoever does a favour for you, repay them. If you do not find what
you can repay them with, supplicate for them, until you are satisfied
that you have repaid them.»*

Allah said:

{Huyl Viouayizis j5 )
Is there any reward for good other than good? (Qut. 55:60)

‘Abd Allah b. ‘Abbas said: “This verse applies to both Muslim
and non-Muslims alike.”” Also, narrated from Muhammad b. al-
Hanafiyyah*® regarding this verse: “This is true for the pious and
the sinful.”»*

Furthermore, our honourable Messenger # is our best example
and role model regarding this issue. The Prophet’s # paternal
uncle, Aba Talib, protected and safeguarded him, took care of him,
supported him, stood by his side, and loved him greatly. However,
he did not accept Islam. When he was about to die, the Messenger
of Allah # rushed to his bedside driven by his concern for Aba
Talib’s state of faith. He 4 encouraged Aba Talib to be among the

236. Reported by Ahmad, Musnad, vol.2, p.68, no.536s; al-Bukhari, Al-Adab al-Mufrad,
p-216; Aba Dawud, Sunan, no.1672; al-Nasd'i, Al-Mujtaba, vol.s, p.82; al-Nasa’i, Al-
Kubra, no.2359; Ibn Hibban, Sabih, no.3408 — from the hadith of ‘Abd Allah b. “‘Umar. Al-
Nawawi authenticated it in Riyad al-Salibin, p.1723 as did al-Albani in Silsilah al-Abadith
al-Sahibah, no.254.

237. Reported by Ibn Mardawayh as in A[-Durr al-Manthir, al-Rahman, ss:60.

238. Muhammad b. ‘Ali b. Abi Talib al-Qurashi al-Hashimi: a major and noble tabi‘
scholar, meaning, from the second generation of Islam. He died in Medina around the year
80 AH/699 CE. His biography is found in al-Dhahabi, Siyar, vol.4, p.110, no.36.

239. Reported by al-Bukhari, 4l-Adab al-Mufrad, p.130, and al-Albani in Sabib al-Adab
al-Mufrad, p.97, wherein he graded the chain of narration “hasan.”
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successful in the Hereafter by embracing Islam. The Messenger of
Allah # said:
«m\w@cﬂ@;&gw\ﬁ\&g&;c;&t»
O Undle! Say: “There is no deity worthy of worship except Allah,” a
statement that will enable me to testify for you before Allah!

However, the pagan leaders Aba Jahl and ‘Abd Allah b. Aba
Umayyah said: “O Aba Talib! Are you going to turn away from
(abandon, shun) the religion of ‘Abd al-Muttalib?” The Messenger
of Allah # continued to implore his uncle to accept Islam. The
polytheists who were there continued to repeat their statement,
until the last thing Aba Talib said was that he would die on the
religion of ‘Abd al-Muttalib, his father. Aba Talib refused to say,
“There is no deity worthy of worship except Allah.” The Messenger
of Allah # then said:

(e &l I, aay L
As for me, I will continue to ask forgiveness for you as long as I am

ordered not to do so.

Then, Allah revealed:
6 435 o 555 16 55 6,2 s of LTl )
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It is not (proper) for the Prophet and those who believe to ask Allah’s
forgiveness for the pagans, even though they be of kin. (Qur. 9:113)

Allah also revealed this verse regarding Aba Tilib:

il 21335 805 s 3y 22 3 5 9 )
Verily, you (O Muhammad) guide not whom you like, but Allah guides
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whom He wills. (Qur. 28:56)*

This is how the Prophet # was faithful and thankful to his uncle
during his life, and also after he died. Aba Talib’s dying a disbeliever
did not make the Prophet # forget his uncle’s favour on him, nor
deny hiskindness. Instead, the Prophet # invoked Allah to granthim
intercession for the benefit of his uncle, a special kind of intercession
specifically for Aba Tilib. The Prophet # invoked Allah that his
uncle’s punishment be lessened in the Hellfire, as mentioned in a
hadith from al-‘Abbas b. ‘Abd al-Muttalib who asked the Prophet
#: “How did you benefit your uncle; for he used to take care of you
and get angry for the way you were treated?” The Prophet # replied:
B e JEN 30 3 ST E 5 6 G g Liad 3R
He is in a shallow place of Hellfire, and if it wasn’t for me, he would be
in the lowest depths of it. "

After the death of Aba Talib, the Prophet # lost his protector and
supporter in Mecca, so he went to T2’if, a town near Mecca, to seek
their support. However, Ta’if’s people greeted him with rejection and
abuse. Subsequently, the Prophet # left T2’if, and the matter became
hard on him, and his trials became more difficult. He & couldn’t re-
enter Mecca because of the excessive harm and oppression Mecca’s
pagans committed against him, after the death of Aba Tilib. So he sent
amessenger to al-Mutim b. ‘Adi in Mecca to ask for his protection.

240. Reported by al-Bukhiri, 4[-Sabib, no.1360; Muslim, A[-Sabib, no.24 via the route
of Sa‘id b. al-Musayyib from his father that when death approached Aba Talib, Allah’s
Messenger # went to him, then he mentioned the hadith.

241. Reported by al-Bukhiri, 4[-Sabib, nos.3883, 6208 and 6572; Muslim, 4[-Sahib,
n0.209 - relayed from the hadith of his son ‘Abd Allah b. ‘Abbas. In Sabih Muslim, no.212,
from the hadith of Aba Sa‘id al-Khudsri; al-Bukhari, A[-Sahib, nos. 3885 and 6564; Muslim,
Al-Sabhih, no.210.
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Ibn Hisham** said:

When the Messenger of Allah # left the people of Ta’if, after they did
not accept his message nor agreed to support him, he went to the [Cave
of] Hira”. Next, he # sent a courier to al-Akhnas b. Shariq asking for
his protection, but al-Akhnas said: “I am an ally and an ally cannot give
protection.” Then, he # sent a courier to Suhail b. ‘Amr, asking for
his protection, but he said, “Bana ‘Amir do not protect Bana Kab.”
After that, the Prophet # sent a courier to al-Mut‘im b. ‘Adi, asking for
his protection, and he responded positively. Al-Mut‘im b. ‘Adi armed
himself and his family, and they went to the Masjid (the Ka'bah). Then,
he sent for the Messenger of Allah # and told him to enter, so the
Messenger of Allah # did so and circumambulated around the House

(the Ka‘bah), prayed, then went home.#

Years passed, and the Messenger of Allah # migrated to Medina. Al-
Mut‘im b. “Adi died as a polytheist and the poet of the Messenger
of Allah #, Hasan b. Thabit eulogised al-Mut‘im by recounting his
honourable stance so that others would remember it, generation
after generation:

Weep O eye for the people’s leader!

Be generous with thy tears,

If they run dry then pour out blood,

Mourn the leader of both pilgrim sites,

10 whom men owe gratitude so long as they speak,

242. Abt Muhammad ‘Abd al-Milik b. Hishim b. Ayyab al-Humayri al-Ma‘afiri (d.213
AH/828 CE): a historian, and a scholar of lineages, language and tales of the Arabs. He
was born and raised in Basra, and died in Egypt. His most famous book is A[-Sirah al-
Nabawiyyah, known as, Sirab Ibn Hisham, in which he condensed Sirab Ibn Ishag. His
biography is found in al-Dhahabi, Siyar, vol.10, p.428, no.13r.

243. Ibn Hisham, A41-Sirah al-Nabawiyyah, vol.1, p.385; the story of the Prophet # entering
Mecca under the protection of al-Mut‘im is agreed on by scholars of Islamic history as
being authentic.
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If glory could immortalise anyone,

His glory would have kept Mutim alive roday,

You protected Allah’s Messenger from them and they became,
Your slaves so long as men cry out “We are at Your service” and wear the
pilgrim’s arttire,

If Maad and Qabtin and all the rest,

Of Jurbam were asked about him,

They would say that be faithfully performs bis duty ro protect.
And if be makes a covenant be fulfils it,

The bright sun above them does not shine,

On anyone greater or more noble than him,

More resolute in refusing yet most lenient in nature,

Sleeping soundly on the darkest night though responsible for bis guest.>+

Later on, the battle of Badr occurred in the second year after the
migration to Medina, in 624 CE. It was a day of honour and victory
for the Muslims; the day of criterion, when Allih strengthened
His allies over the leaders and the idols of the polytheists. Many
polytheists were killed; many were taken as prisoners. The
Quraysh pagan prisoners were brought to Allah’s slave, servant and
Messenger, Muhammad #, who looked at them while recalling
their crimes against the Muslims in Mecca against him and against
his Companions. He # recalled the physical and psychological abuse
they used to inflict on him and his Companions. However, he did not
desire revenge, and the elation of victory did not find a way into his
pure heart. Instead, and while in that state of strength and triumph,
he # recalled the stance taken by Mut‘im b. ‘Adi. Muhammad :,
the master of the faithful and honourable, said this about the pagan

prisoners:

244. 1bid., vol.1, p.380.
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Had al-Mut‘im b. ‘Adi been alive and he interceded on behalf of these

foul people, I would have released them to him.>

This is the highest form of faithfulness and benevolence, to
remember other people’s favours on oneself, indicating nobility and
high aspirations. Where are we from the manners of our honourable
Prophet, peace and blessing of Allah be upon him? O, Allah, we

seek your fOI‘giVCﬂCSS!

245. Reported by Ahmad, Musnad, vol.4, p.8o, no.16733; al-Bukhiri, AI-Sabih, nos.3139
and 4024; Aba Dawud, Sunan, n0.2689 — from the hadith of Jubayr b. Mut‘im b. ‘Adi.
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Final Words

Perhaps it would be suitable to complete this research by mentioning

some conclusions and recommendations:

CONCLUSIONS

This treatise has succeeded in illustrating the importance of
protection pledges and covenants of security as this pertains to the
relationship between Muslims and non-Muslims. This principle
is at the core of such relationships, and based on it, various
understandings, conceptions, attitudes, and behaviours are built.

Through documentation, research, and scientific analysis, this
treatise has presented relevant proofs from the sharia and fighi
traditions. Combined, these aspects represent a comprehensive
religious, political, and social foundation on which the relationship
between Muslims and non-Muslims is built, on the principles of
justice, honesty, and mutual trustworthiness.

The biography of the Prophet # and his noble Companions
presents practical examples of how to seek and accept refuge and
pledges of protection from non-Muslims, and then, how to adhere
to the consequences of such pledges. In addition to being evidence
from the sharia, these examples also signify various religious and
moral examples. They represent divine, exalted manners which
Muslims are obligated to emulate in every place and time-frame, to
follow and implement their guidance, and to take them as weighty

examples and valuable models to follow:
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Indeed in the Messenger of Allih (Muhammad) you have a good
example to follow for him who hopes for (the meeting with) Allih and
the (good of the) Last Day, and remembers Allah much. (Qur. 33:21)

This treatise presents precise meanings for the terms Dar al-Islam,
Dar al-Harb, and Dar al-Kufr, through analysing their practical
implications and historical significance. We were, thus, able to
conclude that the term Dar al-Harb is a temporary circumstance as
compared to the other two terms, which must be preserved since they
embody specific religious and practical characteristics; this research
has also clarified the reason why the term is waived at present.

This treatise explains how this conclusion can be applied to
current times. Having defined ‘protection’ and pinpointed its
elements and wording, this treatise presented ten ramifications and
consequences to be followed and observed by Muslims accepting
protection and safety pledges from non-Muslims and/or legal
residence and citizenship. These ramifications are a product of the
very definitions being discussed in this treatise. By knowing these
ramifications, one can, and should, preserve various rights and fulfil
consequential obligations, while preventing contracts and pledges
from being flawed, insufficient, and/or corrupt.

The ten ramifications mentioned here differ in the level of
importance and the way they relate to protection contracts and
pledges. Some of them pertain to the substance of contracts of
protection and residence, while others pertain to conditions,
requirements, and etiquettes included in protection pledges and
pacts.
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RECOMMENDATIONS

1. The author of this treatise recommends that Muslims carefully
adhere to all that is found in the Quran and Sunnah, and the
understanding of Muslim scholars, pertaining to the general
principles and various detailed rulings regarding Muslim
relations with non-Muslims. We recommend exerting effort in
applying these principles and rulings in modern times, since the
number of Muslims living outside of Dar al-Islam is increasing
in great numbers, day-by-day.

2. Evenif these principles and rulings are not being observed,
whether entirety or partially, by current ruling systems
and regimes, they still represent a collection of honourable
manners that distinguish the Muslim nation. They do not
need, nor do they require, any change, modification, or
abrogation. Therefore, thisauthor recommends that callers
to Islam, educators, and students of knowledge, exert
sincere effort in teaching these aspects to Muslims, call on
them to implement them in their daily life, and encourage
firm adherence to them. Consequently, Muslims are taught
the religion and its manners from an early age, making
such aspects the standard that governs their interaction
with others, wherever they are and wherever they may go.

3. We recommend that care is given when teaching these
rulings within the context of explaining the good aspects
of Islam and refuting misconceptions about its laws. This
effort should concentrate on confronting media campaigns
that are biased against Islam and Muslims, helping victims
from the complex of fear of ‘Islamic Terrorism” and curing
them from Islamophobia, so that fear of such things is
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alleviated and their hearts are put to ease.

In the end, we testify that all the praises and thanks are due to Allah,
through whom all good things are accomplished.
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